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IN THE COURT OF THE JUDICIAL MAGISTRATE, 1st CLASS, HOJAI

NAGAON, ASSAM.

GR Case No 406/07

U/S 341/323/34 IPC

THE STATE OF ASSAM

VS 

Sudhir Biswas

Nikhil Biswas

Kukil Biswas--------------Accused persons

Present: Jagat Das, AJS

Judicial Magistrate 1st Class, Hojai

Appearances:

For the prosecution          : Ld. Assistant Public Prosecutor

For the accused               : Ld. Advocate B.B. Sarkar and A. Chakraborty 

Date of evidence              : 22-8-2013, 13-9-2013, 25-10-2013, 19-12-

13, 8-5-           

                                        2014

Date of argument             : 4-4-2015

Date of judgment             : 10-4-2015

JUDGMENT

1. The case of the prosecution as revealed from the FIR is that on 

27-5-2007  at  around  3:30  pm  when  the  informant’s  younger  son 

namely, Sabiranjan Biswas went to the field for looking the tethered 

cow the accused persons above named tried to assault the informant’s 
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son to which the informant’s  son raised hue and cry and on being 

heard hue and cry the informant’s wife Renubala Biswas, his daughters 

Baby Biswas and Sebika Biswas went to the place of incident and there 

the accused persons obstructed and assaulted them by beating with 

rod   and  stick  causing  grievous  injury  to  them.  Resultantly  the 

informant and his wife got head injury and his two daughters sustained 

injury  in  different  parts  of  their  body.  To  this  effect  the  informant 

lodged an ejahar  before the I/C of Jugijan PP under Hojai  P.S. Upon 

receiving  the  ejahar  same  was  forwarded  to  the  Hojai  P.s  for 

registration after recording GD Entry. Upon receiving the ejaher Hojai 

Police registered a case bearing Hojai P.S case No-97/07 and started 

investigation.

 2.   On completion of  investigation,  I/O submitted charge sheet u/s 

341/323/34 IPC against the accused persons above named.

3. Upon receiving the charge sheet cognizance was taken against 

the  accused  persons.  The  proceeding  against  the  accused  persons 

commenced  and  on  the  date  of  their  appearance,  the  copies  of 

relevant documents were furnished to them in compliance with section 

207 Cr.P.C.  Particulars of offences u/s 341/323/34 IPC were explained 

to the accused persons to which they didn’t plead guilty and claimed to 

be faced the trial.

4. During the course of trial the prosecution examined as many as 

6  (six)  witnesses.  Accused  declined  to  adduce  any  evidence. 

Statements  of  the  accused  persons  were  recorded  u/s  313  Cr.P.C 

wherein they claimed to be innocent.

5. Heard the argument of the learned Assistant Public Prosecutor 

for the prosecution and learned counsel for the accused persons.

6. Point for determination:

1. Whether the accused persons, on 27-5-2007 at around 6 pm at 

Brajapur,  Hojai,  in  furtherance  of  their  common  intention, 

wrongfully  restrained  the  informant  and  his  wife  and  his 
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daughters and thereby committed an offence punishable under 

section 341/34 IPC?

2. Whether  the  accused  persons,  on  the  same  date,  place  and 

time,  in  furtherance  of  their  common  intention,  voluntarily 

caused hurt to the informant and his wife and his daughters by 

beating with rod and stick and thereby committed an offence 

punishable under section 323/34 IPC?

7.  Discussion, Decision and Reasons thereof:

For  the  convenience  of  discussion,  sake  of  proper  adjudication  and 

appreciation of evidence all the points for determination are taken up 

together.

From the contents of the ejaher (Ext-1) it is revealed that the informant 

has set the criminal law in motion by filing an ejaher before the Jugijan 

police out post alleging interalia that on 27-5-2007 at around 3:30 pm 

when the informant’s younger son namely, Sabiranjan Biswas went to 

the  field  for  looking  the  tethered  cow  the  accused  persons  above 

named tried to assault the informant’s son to which the informant’s 

son raised hue and cry and on being heard hue and cry the informant’s 

wife Renubala Biswas,  his  two daughters  Baby Biswas and Sebika 

Biswas went to the place of incident and there the accused persons 

obstructed and assaulted them by beating with rod  and stick causing 

grievous  injury to  them. Resultantly  the informant  and his  wife  got 

head injury and his two daughters sustained injury in different parts of 

their body.

From  the  contents  of  ejaher  it  is  seen  that  the  informant,  the 

informant’s wife namely, Renubala Biswas and his daughters namely, 

Baby Biswas and Sebika Biswas and his son Samir Ranjan Biswas are 

the victims. 

The evidence of  PW-4 Dr. Mrinmoy Borah shows that on 27-

05-2007 he examined the informant Anil Biswas at FRU Hojai and he 

found  the  following  injuries  1.  Lacerated  wound  over  the  occipital 
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region of skull-1cm x ¼ cm 2. Abrasion over the forehead -2cmx 2cm 

3. Lacerated wound over the right ring finger -2cm x ¼ cm 4. Bruise 

over the back side of the chest. All are simple injuries. On that day he 

also examined victim Baby Biswas and he found the following injuries 

1. Abrasion and swelling over right index finger.  That is also simple 

injury. On that day he also examined victim Renu Bala Biswas but he 

found  no  obvious  injury.  Ext  -2,  Ext-3  and  Ext-4  are  the  Medical 

examination report and Ext-2(1), 3(1) and Ext-4(1) are his signatures. 

On that day he also examined victim Sebika Biswas but he found no 

obvious injury. Ext-5 is the medical examination report and Ext-5(1) is 

his signature.  He examined all the victims on police requisition.

During cross he stated that Ext-2 to Ext-5 medical reports are prepared 

on  30-06-2007  from  the  medico  legal  register  maintained  in  his 

hospital.

From the evidence of the medical it is found that the injuries received 

by the informant and the victim Baby Biswas are admitted fact. It also 

appears that victim Renubala Biswas and Sebika Biswas got no obvious 

injury. According to the version of the informant/ victims the accused 

persons are responsible for the injury sustained by them.

Now let us see whether the accused persons are in fact responsible for 

the criminal act.

The Pw-1 informant of the case deposed that the incident took 

place on 27th day of May. But in which year the incident took place he 

couldn’t remember. The incident took place at around 3:30 Pm. He left 

his cow in his field and he sent his son to bring the cow. When his son 

went to bring the cow he heard screaming. Thereafter when he came 

out from home he saw the accused person Nikhil slapping his son and 

he made hue and cry and he resisted from assaulting his son. When 

the informant asked the accused person Kukil what would happen if 

cow is left in an open field the accused person hit at the head of the 

informant with a stick and caused injury at his head. Then the accused 

persons started assaulting him with the rod and stick at their hands. He 
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made  screaming  and  ran  towards  his  home.  The  accused  person 

assaulted him by chasing. His wife and two daughters saw the incident. 

In the said incident he got injury at different parts of his body. He got 

injury at 14 places of his head and finger of his left hand was broken. 

Thereafter  nearby people  came and took him inside the house and 

when he got back his sense he saw injury on the body of her wife and 

daughters. He was then taken to Police station and then he was sent to 

the Jugijan Hospital for treatment and then he was referred to Hojai for 

treatment.  After  giving  treatment  at  Hojai  he  was  then  referred  to 

Nagaon. Due to lack of money he got treated before Dr. Ardhendu Dey 

of Hojai. After the incident he filed this case.

During cross defence elicited from Pw-1 that the ejaher (Ext-1) 

was written by one Pal Master. He denied all the suggestions put by the 

defence counsel. He stated that he was taken to the Jugijan Hospital for 

treatment by the police and then he was referred to Hojai accordingly 

police had taken him to Hojai for treatment. He stated that the place of 

occurrence was neither  his land nor a cultivated land.  The place of 

occurrence was an open place. Time of incident was harvesting time. 

At  the  time  of  incident  there  was  none  in  the  nearby  fields.  The 

incident was taken place near to his home. He didn’t see anyone at the 

time of incident and when he got back his sense he saw the nearby 

people.  He saw Harendra  Biswas  and Rakesh  Biswas.  The house of 

Nipendra  Biswas  Sukumar  Biswas,  Rajendra  Biswas,  Radhe  Shyam, 

Hare Krishan and Nagen Biswas are near to his house. The place of 

occurrence could be seen from the house of Nagen Biswas. Aforesaid 

people are his neighbours.  He stated that when the accused Nikhil 

slaped his son the accused persons Kukil and Sudhir were not there 

and they came to the place of incident on being heard screaming like 

the informant. He stated that he showed head injury, finger injury and 

injury at different places of his body to the doctor.

From the evidence of  Pw-1 it  is  revealed  that  his  wife  and two 

daughters had seen the incident and when the accused Nikhil slaped 

his son the accused persons Kukil and Sudhir were not there and they 
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came  to  the  place  of  incident  on  being  heard  screaming  like  the 

informant.  Pw-2  in  her  evidence states  that  the  accused  person 

Sudhir Biswas assaulted her son and one Akhil and accused Nikhil also 

assaulted her husband Anil Biswas. On being heard hue and cry she 

went out from her house and saw the accused persons assaulting her 

husband to which she resisted but the accused person assaulted her as 

well.  When her  daughters  Baby Biswas  and Sebika Biswas  came to 

rescue her husband the accused person assaulted her daughters as 

well. Thereafter the local people brought them to Jugijan P.S. then they 

got treated by Dr. Ardhendu Dey of Hojai Natun Bazar.  During Cross 

she states that at the time of incident Secretary Dipak Sarkar, Rakesh 

Biswas and Harendra Biswas were present at the place of occurrence 

and they saw the incident. 

PW- 3 in her evidence states that on that day the accused person 

assaulted her brother (dada) Samir Ranjan Biswas. On being heard hue 

and cry  her  father  went  out  from his  house  and then  the  accused 

person assaulted her father with a stick. Thereafter she along with her 

mother and sister Beby Biswas went to the place of incident and there 

the accused assaulted them. She got no injury but her mother and 

sister sustained injury. Her father and daughter also got injury.  Her 

father got severe injury. Thereafter they went to the police station and 

got treated at Jugijan Hospital and then they had been taken to Natun 

Bazar Hospital and due to lack of money they weren’t able to go to 

Nagaon and they got treated before Dr. Ardhendu Dey. During cross 

she states that  the  distance  between her  house and the  place  of 

occurrence was 3/4 bighas. She stated that the nearby people namely 

Harendra Biswas, Rakesh Biswas and secretary Dipak Biswas took her 

father to the Hospital. At the time of incident her brother sustained no 

external injury but he sustained internal injury. Police asked her. She 

denied  all  the  suggestions  put  by  the  informant.Pw-5 Sabiranjan 

Biswas deposed that the incident took place on a day around 3/3:30 

pm in the year 2007. On that day the accused persons obstructed and 

assaulted him while he was going to field for bring cow. On being heard 
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screaming his parents and his sisters came to the place of occurrence 

and  then  accused  Sudhir  assaulted  his  father  with  a  stick  and  the 

accused  persons  had  assaulted  all  of  them.  Then  he  was  taken  to 

Jugijan hospital for treatment after that he was gone to one doctor of 

Hojai Natun Bazar. During cross he stated that on the date of incident 

he didn’t go to the hospital and he was at home. Police didn’t ask him. 

The distance of the place of occurrence is ½ km from his house. On 

being  heard  his  screaming  none  come  out  except  his  parents  and 

sisters. His village’s secretary Dipak Sarkar took his parents and sisters 

by hiring vehicle.  Other people Harendar Biswas and Rakesh Biswas 

went to hospital. He stated that the accused persons are his uncle and 

there is no talk among them as the accused persons are not good man 

and they use to assault them without any reason and they involve in 

altercation for land, cows and goats. He denied all the suggestions put 

by the defence counsel.

From the evidence of the informant as well as the victims of the 

case in hand it reveals that after the incident according to the version 

of the informant he was taken to Police station and then he was sent to 

the Jugijan Hospital for treatment and then he was referred to Hojai for 

treatment.  After  giving  treatment  at  Hojai  he  was  then  referred  to 

Nagaon. Due to lack of money he got treated before Dr. Ardhendu Dey 

of Hojai. After the incident he filed this case. From the evidence of the 

pw-2 one of the victim of the instant case it is revealed that after the 

incident the local people brought them to Jugijan P.S. and then they got 

treated by Dr. Ardhendu Dey of Hojai Natun Bazar. During Cross she 

states that  at  the time of  incident Secretary  Dipak Sarkar,  Rakesh 

Biswas and Harendra Biswas were present at the place of occurrence 

and they saw the incident. From the evidence of Pw-3 one of the victim 

of the case in hand it is seen that they went to the police station and 

got treated at Jugijan Hospital and then they had been taken to Natun 

Bazar Hospital and due to lack of money they weren’t able to go to 

Nagaon and they got treated before Dr. Ardhendu Dey. During cross 

she stated that the nearby people namely Harendra Biswas,  Rakesh 
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Biswas and secretary  Dipak Biswas  took  her  father  to  the Hospital. 

From the evidence of the PW-6 IO of the case it reveals that on 

28-5-2007 he was posted at Jugijaan PP under Hojai P.s as IC. On that 

day  after  filing  ejaher  of  the  instant  case  the  O/C  of  Hojai  P.s  has 

directed him to investigate the case. After taking charge he visited the 

place of the occurrence, examined the witnesses and sent the victims 

Anil  Biswas,  Sebika  Biswas,  Renubala  Biswas  and  Baby  Biswas  for 

medical  examination.  Ext-6 is  the sketch map of  the P.O.  and after 

completion  of  investigation  having  been  found  sufficient  materials 

against  the  accused  persons  he  submitted  charge  sheet  u/s 

341/323/34 IPC. Ext-7 is the charge sheet and Ext-7(1) is his signature. 

During his cross it is stated that place of occurrence is a paddy field. 

He  states  that  he  was  not  informed  or  neither  had  it  come to  his 

knowledge about the victims being treated at Jugijaan civil Hospital.

To attract section 323/34 of Indian Penal Code the informant has 

to prove that the act of causing hurt must be done voluntarily by the 

accused persons in furtherance of their common intention. Pw-1 in his 

evidence it is stated that on the date of incident he was assaulted by 

the accused persons and his wife and daughters had seen the incident. 

Pw-2 stated that on the date of incident hearing hue and cry she went 

out  from  her  house  and  saw  the  accused  persons  assaulting  her 

husband to which she resisted but the accused person assaulted her as 

well.  When her  daughters  Baby Biswas  and Sebika Biswas  came to 

rescue her husband the accused person assaulted her daughters as 

well.  During cross she states that at the time of incident Secreatay 

Dipak Sarkar, Rakesh Biswas and Harendra Biswas were present at the 

place of occurrence and they saw the incident.Pw-3 stated that hearing 

hue and cry her father went out from his house and then the accused 

person assaulted her father with a stick. Thereafter she along with her 

mother and sister Beby Biswas went to the place of incident and there 

the accused assaulted them. She got no injury but her mother and 

sister sustained injury. Her father and daughter also got injury.  Her 

father got severe injury.  During cross Pw-3 stated that the distance 
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between her house and the place of occurrence was 3/4 bighas. He 

stated that the nearby people namely Harendra Biswas, Rakesh Biswas 

and secretary Dipak Biswas took her father to the Hospital. At the time 

of incident her brother sustained no external injury but he sustained 

internal  injury.  Police  asked  her.  Pw-5  stated  that  on  the  date  of 

incident the accused persons obstructed and assaulted him when he 

was going to field for bringing the cow. On being heard screaming his 

parents  and  his  sisters  came  to  the  place  of  occurrence  and  then 

accused  Sudhir  assaulted  his  father  with  a  stick  and  the  accused 

persons  had  assaulted  all  of  them.  Then  he  was  taken  to  Jugijan 

hospital for treatment after that he was gone to one doctor of Hojai 

Natun Bazar. During cross Pw-5 stated that on the date of incident he 

didn’t go to the hospital and he was at home. Police didn’t ask him. The 

distance of the place of occurrence is ½ km from his house. On being 

heard his screaming none came out except his parents and sisters. His 

village’s secretary Dipak Sarkar took his parents and sisters by hiring 

vehicle.  Other  people  Harendar  Biswas  and  Rakesh  Biswas  went  to 

hospital. He stated that the accused persons are his uncle and there is 

no talk among them as the accused persons are not good man and 

they  use  to  assault  them  without  any  reason  and  they  involve  in 

altercation for land, cows and goats.

From overall scrutiny of the evidence of Prosecution witnesses it 

is  clear  that  at  the  time  of  incident  apart  from the  victims  of  the 

incident some independent witnesses namely, Secretary Dipak Sarkar, 

Rakesh  Biswas  and  Harendra  Biswas  were  present  at  the  place  of 

occurrence and they saw the incident. During trial prosecution side has 

examined only the victims of the incident apart from the MO and I.O of 

the case but they didn’t examine the independent witnesses who have 

seen the incident.  Pw1, Pw2, Pw3 and Pw5 being the victims of the 

incident there is every reason to be interested to succeed in bringing 

the charges home labelled against the accused persons. The Pw1 could 

have examined some independent witnesses, as the alleged incident 

took place in an open field, in order to bring the charges home labelled 
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against the accused person, but he didn’t examine any independent 

witness which casts clouds of doubts on prosecution story. Hence I hold 

that  complainant  has  miserably  failed  to  prove  the  allegation  of 

voluntarily causing hurt by the accused persons. Further the informant 

in his evidence it is clearly stated that at the time of incident when the 

accused Nikhil  slaped his son the accused persons Kukil  and Sudhir 

were not there and they came to the place of incident on being heard 

screaming  like  the  informant  and  as  such  no  question  of  common 

intention would arise at all. Further from the evidence of pw-5 who is 

one of  the victims of  the incident  it  appears  that  there is  previous 

enmity  between  the  parties  regarding  land,  cows  and  goats. 

Furthermore the pws in their evidence it is stated that firstly they were 

treated  at  Jugijaan  Hospiatl  then  they  were  referred  to  Hojai  for 

treatment. The I.O. of the case in hand in his evidence states that he 

was not informed or neither had it come to his knowledge about the 

victims being treated at Jugijaan civil Hospital. I O. has in his evidence 

it is stated that on 28-5-2007 he was posted at Jugijaan PP under Hojai 

P.s as IC. On that day after filing ejaher of the instant case the O/C of 

Hojai P.s has directed him to investigate the case. After taking charge 

he visited the place of the occurrence, examined the witnesses and 

sent the victims Anil Biswas, Sebika Biswas, Renubala Biswas and Baby 

Biswas for medical examination. No medical documents of 28-5-2007 

have been found in the case record. But the M.O is his evidence it is 

stated that he examined the victims on 27-5-2007 on police requisition 

hence there is a clear difference of dates of medical examination of the 

victims which is fatal for the prosecution story.

To attract section 341 IPC the prosecution has to prove that the 

accused  persons  had  voluntarily  obstructed  the  victims  from 

proceeding in the direction in which they had a right to proceed.  From 

the evidence of the informant and the pw-2, pw-3 and pw4 who are the 

victims of the alleged occurrence apart from Pw-5, they had gone to 

the place of occurrence after hearing hue and cry so no question of 

obstruction to them would arise at all. So far as Pw-5 is concerned he 
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has stated that on the date of incident the accused persons obstructed 

and assaulted him when he was going to field for bringing the cow. He 

stated that the distance of the place of occurrence is ½ km from his 

house. Pw-1, the informant of the instant case deposed that the place 

of occurrence was neither his land nor a cultivated land. The place of 

occurrence was an open place. Pw-3 deposed that the incident took 

place in a field about a little bit distance. The distance between her 

house and the place of occurrence was 3/4 bighas. PW-2 during cross 

stated  that  the  distance  between  the  place  of  occurrence  and  her 

house  was  about  1  “nol”  but  she  didn’t  know  how  much  ‘haat” 

constitutes a ‘nol’. I.O as Pw-6 who has investigated the case of the 

instant  case states that  the place of  occurrence  was  a paddy field. 

Regarding place of occurrence which is one of the vital aspects for an 

offence  punishable  u/s  441  IPC,  prosecution  witnesses  doesn’t 

corroborate with each other. Since the place of occurrence is under the 

clouds of doubts hence the question of committing wrongful restraint 

doesn’t come naturally. Hence I hold that prosecution side is failed to 

prove  the  allegation  beyond  all  reasonable  doubts  that  they  were 

wrongfully restrained by the accused persons.   

8.                                                           ORDER

Upon consideration of the facts and circumstances of the case, 

evidence on record this court is of the opinion that the prosecution side 

miserably  failed to  prove  its  case  beyond reasonable  doubt  and as 

such the accused persons are acquitted of the charge u/s 341/323/34 

IPC on benefit of doubts and set at liberty forthwith.

The bail-bonds executed in favour of the accused persons are extended 

for a further period of Six months from this date in compliance with 

section 437-A Cr.P.C.

Given under my hand and seal of this court on this 10th day April, 2015
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                                                                  Judicial Magistrate First Class

            Hojai, Nagaon

APPENDIX

Prosecution Witnesses:

PW-1 Anil Biswas

PW-2 Renubala Biswas

PW-3 Sebika Biswas

PW-4 Dr. M. Borah
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PW-5 Sobiranjan Biswas

PW-6 Ashim Kumar Nath

Court Witnesses

None

Defence Witnesses:

None

Exhibits (Prosecution Side):

Ext-1 Ejahar

Ext-1(1) signature of the informant/ PW-1

Ext- 2 to Ext-5 Injury Reports

Ext-6 Sketch Map

Ext-7 Charge sheet.

Defence Exhibits:

None

                                                    
Judicial Magistrate First Class

                                     Hojai, Nagaon.
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