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In the court of Judicial Magistrate 1st class, Hojai, Nagaon, Assam

MR Case No. 191/15

 U/s 125 Cr.P.C

Pranbala Das.................1st party

                             VS

Parimal Das....................2nd party   

Present: Jagat Das, A.J.S.

Judicial Magistrate 1st Class, Hojai

Advocate appeared:

For the 1st party                            :  Ld. Advocate N. R.Sen.

For the 2nd party                           :  Ld. Advocate A. Ahmed.

Date of evidence                           : 18/1/2017

Date of argument                          : 16/2/2017

Date of judgment                          : 23/2/2017

JUDGMENT

1. This miscellaneous proceeding has been emerged out of a petition filed 

by  the  first  party  under  section  125  of  Criminal  Procedure  Code  seeking 

maintenance for herself from the second party.

2. Case of the petitioner/ 1st party:

Case of the 1st party in a nut shell as revealed from the petition is that 

about 21/2 -3 years back the 1st party got married to the 2nd party as per the 

social rites of Hindu religion and they started living together as husband and 

wife. After about 3 months of their marriage, the 2nd party physically assaulted 

the 1st party demanding cash worth of Rs 20,000/ and more dowry items. About 
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1 year back the 2nd party assaulted the 1st party and drove her out and also 

threatened her of killing. There being no way out the 1st party took shelter at her 

parents’ home.

 The 2nd party hasn’t enquired about the 1st party and hasn’t maintained 

her. The 1st party has no income of her own.  The 2nd party has landed property 

and he works as a village doctor and his monthly income is around Rs 30,000-

40,000 per month. Hence the 1st party has filed this case praying maintenance of 

Rs 10,000 (Ten Thousand) for herself and also the cost of the proceeding.

3.  Having admitted the petition, show cause notice was issued to the 2nd 

party. On receipt of notice, the 2nd party entered his appearance and contested 

the case by filing written statement wherein 2nd party denied the facts as alleged 

by the 1st party in her petition. The 2nd party stated that the 1st party is his wife 

and the 1st party has filed false case against him. Further the 2nd party averred 

that  when  the  2nd party  asked  the  1st  party  to  take  her  to  his  permanent 

residence/address, the 1st party didn’t agree. He is ready to take back the 1st 

party. His financial condition is so poor and hence it is impossible for him to pay 

maintenance to the 1st party. Hence 2nd party has prayed for dismissal of the 

case.

4. In order to prove the case the 1st party has examined one witness that is 

the  1st party  herself  as  pw-1.  2nd party  has  examined  none.  No  documents 

exhibited by the either side.

5. Points for determination:

 1.  Whether the 1st party is the wife of the 2nd party?

          2. Whether the 1st party is unable to maintain herself?

          3. Whether the 2nd party in spite of having sufficient means refuses or 

neglects to maintain the 1st party?

           4. Whether the 1st party is entitled to the maintenance as claimed for and 

if so to what extent?              
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6.  Discussion, Decisions and Reasons thereof:

Heard the argument put forwarded by the ld. counsel appearing for the 

1st party. Perused the Case Record minutely.

Points No 1 & 2

To make decision upon issue no 1 and 2, I have carefully gone through 

the pleadings of either side along with the evidence adduced by the 1 st party and 

it is found that it is admitted fact that 1st party is the wife of the 2nd party. 2nd 

party neither in his written statement nor throughout the proceeding challenged 

the fact that 1st party is not his wife rather he admits in his written statement 

that 1st party is his wife.

The petitioner/1st party in her evidence deposed that she has no income 

of her own and she resides at her parent’s home.

Though burden of proof under section 125 Cr.P.C is upon the petitioner 

who claims maintenance but the petitioner is not required to prove the same 

beyond reasonable doubt. Opposite party didn’t  adduced any evidence to the 

effect that petitioner has source of income. 2nd party in his written statement 

hasn’t given any contrary fact to show that 1st party has her own income to 

maintain herself.  In absence of anything contrary which would go to show that 

the 1st party has income source it is admitted to be true that 1st party has no 

income source to maintain herself.

Hence both points are decided in affirmative.

Point no 3 

Regarding sufficient means of the 2nd party the 1st party deposed in her 

evidence that the 2nd party is a quack in village, he has landed property and his 

monthly  income  is  around  Rs  30,000/  -40,000/-.  Regarding  proof  of  actual 

income of the 2nd party, neither party has submitted any documentary evidence. 

As per section 106 of Indian evidence Act when any fact is especially 

within the knowledge of any person, the burden of proving that fact is upon him. 
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In the instant case the 1st party claimed that the 2nd party earns Rs 30,000-

40,000/per month. As per section 106 of the Indian Evidence act now burden is 

upon the 2nd party to bring on record the actual income of him as the said fact is 

well within the knowledge of the 2nd party. He is the best person to bring on 

record the actual income of him. But the 2nd party failed to bring the same by 

adducing  cogent,  trustworthy  and  reliable  evidence  either  in  the  form  of 

documentary or oral evidence rather he remained absent in this case after filing 

his written statement. The evidence of the 1st party remained undisputed and 

unchallenged.

From the above it is hold that 2nd party has sufficient means to look after 

the 1st party.

Regarding the 2nd party has neglected or refused to maintain the 1st party, 

the  1st party  has  deposed  in  her  evidence  that  the  2nd party  hasn’t  paid 

maintenance to her after she was driven out from her matrimonial home. The 1st 

party further deposed that she is residing with her parents. She has prayed for 

maintenance for herself. She deposed that she has no income source. It is the 

utmost duty of a husband to look after his wife. If the same is denied by the 

husband it is deemed to be refusal or neglect of such duty on his part and in the  

case in hand the 2nd party has done the same hence it is hold that the 2nd party 

has neglected to maintain his wife.

Point No 4: 

From the findings of point no 1,2 and point no 3 it is found that the 2nd 

party despite having sufficient means has neglected and refused to maintain the 

1st party. Therefore the 1st party is entitled to maintenance for herself. The 1st 

party has claimed maintenance allowance amounting Rs 10,000/ per month for 

herself. The 1st party has stated that income of her husband is around Rs 30,000/ 

- 40,000/ per month. Neither party has come forward with documentary evidence 

to show the actual income of the 2nd party. Having considered the present price 

level and minimum standard of living that the 1st party deserves, I hold that Rs 

2000/ (Two Thousand) only as monthly maintenance allowance will  meet the 

ends of justice.
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7.                                                          ORDER

In the result, the 2nd party is directed to pay Rs. 2000/ (Two Thousand) 

only per month as maintenance allowance to the 1st party. The maintenance 

amount will be so paid by 10th day of each English month. This maintenance 

order  will  be come into force with immediate effect.  Further  the 2nd party is 

directed to pay Rs 3000/ as cost of the proceeding to the 1st party within three 

months from today’s order.

8. Pronounced by me on this 23 rd day of February, 2017 and given under 

my hand and seal of this court.

  
 

Judicial Magistrate First Class 

                                                                       Hojai, Nagaon 

                                                 

APPENDIX

1  st   party witnesses:  

PW-1: Pranbala Das

Defence Witnesses: None 

Exhibits (Prosecution Side): None.

Defence Exhibits: None                                                                                   

Judicial Magistrate First Class

 

Hojai, Nagaon.
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