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IN THE COURT OF THE JUDICIAL MAGISTRATE, 1st CLASS, HOJAI

 NAGAON, ASSAM.

M.R case No. 182/13

U/S 125 Cr.P.C

     Musstt. Aasma Begum.................1st party/petitioner

VS

      Md. Aabas Ali......................2nd party/opposite party 

 

Present: Jagat Das, A.J.S.

Judicial Magistrate 1st Class, Hojai

Advocate Appeared:

For the 1st party                                  :  Ld. Advocate Bahar Uddin

For the 2nd party                                 :  Ld. Advocate Sharif Uddin 
Ahmed

Date of evidence                          : 1-11-2014

Date of argument                         : 10-2-2015

Date of judgment                         : 24-2-2015

JUDGMENT

1. This  miscellaneous  proceeding  has  been  emerged  out  of  a 
petition filed by the first party under section 125 of Criminal Procedure 
Code seeking maintenance for herself and her minor child from the 
second party.

2. Case of the petitioner/ 1st party:

The 1st party got married to the 2nd party as per Muslim rites and 
customs on 17-7-2006. That after marriage both parties used to reside 
together  and  started  their  conjugal  life.  After  3  to  4  days  of  their 
marriage the 2nd party and his family members started to torture upon 
the 1st party  by demanding more dowry,  wooden articles  and cash 
money. That the amount of torture was increased day by day. Out of 
their  wedlock one boy child was born and now his age is 5 and ½ 
years. That on 23-6-12 the 2nd party forcibly chased away the 1st party 
along with her one minor son from his house saying to bring cash 
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amount and more dowry articles and compelled her to take shelter at 
her  paternal  house.  Since  then  the  2nd party  has  not  paid  any 
maintenance to the 1st party and has not made any attempt to take 
back her. Hence this case.

3. Having admitted the petition, show cause notice was issued to 
the 2nd party, the 2nd party entered his appearance and contested the 
case by filing written statement wherein 2nd party denied the facts as 
alleged by the 1st party in her petition and stated the true state of 
affairs as that prior to marriage of the 1st party with the 2nd party, 2nd 

party was already a married person and he had his first wife and so 1 st 

party is the 2nd wife of the second party. 1st party is always involved in 
altercation with the 1st wife of the 2nd party  and pressuring the 2nd 

party to live as a Gharjuai the 1st wife of the 2nd party is diseased and 
the 1st party has to look after her hence most of the times she used to 
reside at her paternal home.1st party has been paying maintenance 
by the 2nd party as per his ability.  2nd party is daily wage worker and 
sole bread owner of his family members. Hence 2nd party prayed for 
dismissal of the case.

4. In order to prove the case the 1st party has examined herself as 
PW-1. 2nd party adduced no evidence. 

5. Points for determination:

 1.  Whether 1st party is the wife of the 2nd party?

          2. Whether the 1st party is unable to maintain herself and her 
minor children?

           3. Whether the 2nd party in spite of having sufficient means 
refuses or neglects to            maintain the 1st party as well as her one 
minor child?

           4. Whether the 1st party and her minor child are entitled to the 
maintenance as claimed for and if so to what extent?              

6.  Discussion, Decision and Reasons thereof:

Heard  the  argument  put  forwarded  by  the  ld.  counsels 
appearing  for  the  either  party  at  length.  Perused the  Case  Record 
minutely.

Points No 1 & 2
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To make decision upon issue no 1 and 2, I have carefully gone 
through the pleadings of either side along with the evidence adduced 
by the parties and it is found that it admitted fact that 1st party is the 
wife of the 2nd party. Second party neither in his written statement nor 
throughout the proceeding challenged the fact that 1st party is not his 
wife rather he admits in his written statement that 1st party is his wife.

The petitioner/1st party in her evidence deposed that she has no 
income of her own and she resides at her parental home.

Though burden of proof under section 125 Cr.P.C is upon the 
petitioner who claims maintenance but the petitioner is not required to 
prove  the  same  beyond  reasonable  doubt.  Opposite  party  didn’t 
adduced  any  evidence  to  the  effect  that  petitioner  has  source  of 
income. 2nd party neither in his written statement nor in the cross 
examination of 1st party gave any contrary fact to show that 1st party 
has  her  own  income  to  maintain  herself  and  her  minor  child.  In 
absence  of  anything contrary  which  would  go to  show that  the 1st 

party has income source it is admitted to be true that 1st party has no 
income source to maintain herself and her minor child.

Hence both points decided in affirmative.

Point no 3 

Regarding sufficient means of the 2nd party the 1st party 
deposed in her evidence that 2nd party does business of vegetables 
(Retailer)  and  he  has  8  bighas  of  land  and  his  monthly  income is 
around Rs 20,000-25,000/. Regarding proof of actual income of the 2nd 

party neither party has submitted any documentary proof. 

As per section 106 of Indian evidence Act when any fact 
is especially within the knowledge of any person, the burden 
of proving that fact is upon him. In the instant case the 1st party 
claimed that the 2nd party earns Rs 20,000 to 25,000 per month from 
his vegetable business. As per section 106 of the Indian Evidence act 
now burden is upon the 2nd party to bring on record the actual income 
of him as the said fact is well within the knowledge of the 2nd party. He 
is the best person to bring on record the actual income of him. But the 
2nd party  failed to bring the same by adducing cogent and reliable 
evidence either in the form of documentary or oral evidence.

From the above it is hold that 2nd party has sufficient means to 
look after the 1st party as well as her minor children.

Regarding 2nd party has neglected or refused to maintain the 1st 

party  and  her  minor  children’s  the  1st party  has  deposed  in  her 
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evidence that 2nd party has not maintained the 1st party as well as her 
minor children. 2nd party didn’t take any intimation of the boy child. 
She prayed for maintenance for herself and for her minor children. She 
deposed that she has no income source.  It is the utmost duty of a 
husband to look after his wife and his children. If the same is denied 
by the husband it is deemed to be refusal or neglect of such duty on 
his part and in the case in hand the 2nd party has done the same hence 
it is hold that the 2nd party has neglected to maintain his wife and her 
minor children.

Point No 4: 

From the findings of point no 1,2 and point no 3 it is found that 
the  2nd party  despite  having  sufficient  means  has  neglected  and 
refused to maintain the 1st party and her minor children. Therefore the 
1st party  is  entitled  to  maintenance  for  herself  and  for  her  minor 
children. The 1st party has claimed maintenance allowance totalling Rs 
9000/ per month for herself and her minor children. The 1st party has 
stated that income of her husband is around Rs 20,000-25,000/ per 
month which he earns from his vegetable business. Neither party has 
come forward with documentary evidence to show the actual income 
of  the  2nd party.  Having  considered  the  present  price  level  and 
minimum standard of living that the 1st party and her minor boy child 
deserves,  I  hold  that  Rs  1500/  (Fifteen  Hundred)  only  as  monthly 
maintenance allowance will meet the ends of justice.

7.                                                          ORDER

 In the result of above discussions I do hereby grant Rs 1500/ 
(Fifteen Hundred) only as monthly maintenance allowance to the 1st 

party as well as to her one minor boy child till he attains majority from 
the 2nd party.  This  maintenance  order  will  be come into  force with 
immediate effect.

10. Pronounced by me on this 24th day of February, 2015 and given 
under my hand and seal of this court.

  

                                           

    Judicial Magistrate First Class 

                                                                        Hojai, Nagaon 

JAGAT DAS
JMFC, HOJAI MR 182/13



5

                                                  

                                                              APPENDIX

1  st   party witnesses:  

PW-1: Asma Begum

Defence Witnesses:

None

Exhibits (Prosecution Side):

None.

Defence Exhibits:

None

                                                                                                                                    
Judicial Magistrate 

First Class                                                           Hojai, 
Nagaon.
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