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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/ CASE

District: Nagaon, Assam

In the Original Court of the Munsiff, Hojai

Present: JAGAT DAS, A.J.S.

Thursday, the 9 th day of February, 2017

Title Suit No-54/2010

           Smti Bala Das & others ……………Plaintiffs

           Versus

Kumud Das & others………………………….Defendants.

This suit/case coming on for final hearing on 28/11/2016,19-12-16 & 18-1-17 

in the presence of S.B. Roy, Advocate for the Plaintiffs and R.K. Agarwal, Advocate 

for the Defendants.                                      

And  having  stood  for  consideration  to  this  day  the  Court  delivered  the 

following judgment:

                                   JUDGMENT

1.  This is a suit filed by the plaintiffs for declaration of right, title and interest, 

partition, separate possession and also for permanent injunction.

2. Subject matter of the suit:  

A plot of land measuring 2B-4K-5L being 3/4 th share of land measuring 3B-

2K-18L covered by dag no-359 and 1K-2L of dag no-358 total land measuring 

3B-4K of PP no-29 of 1968-69 settlement within Dakhin Jamuhandal  Kissam, 
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Mouza- Hojai, Dist- Nagaon, Assam is the subject matter of this suit which is 

more fully described in the ‘‘schedule of the land’’ attached to the plaint. 

3. Case of the plaintiffs:   

In brief, the case of the plaintiffs is that the entire suit patta land measuring 

11B-1K-19L  originally  stood  in  the  name  of  three  pattaders  namely,  Jamini 

Kumar  Das  since  deceased,  the  father  of  the  plaintiffs  and  defendant  no-1, 

Tarani  Das  and  Manoranjan  Das,  the  proforma  defendant  no-7  and  all  the 

pattaters  have equal  share that  is  3B-4K each in  the  suit  patta.  As  per  the 

amicable settlement that was made between the three pattaders above named 

the entire land of suit dag no-359 measuring 3B-2K-18L and land measuring 1K-

2L from the south part of dag no-358 total land measuring 3B-4K fell to the 

share and exclusive possession of the Jamini Das. Manoranjan Das got 1/3 rd 

share of land measuring 3B-4K from dag no-358 and Tarani Das got his share of 

land measuring 3B-4K approximately from the entire dag no-353 and 10L of land 

from dag no-358.  That Tarani Kumar Das sold his entire share of land to one 

Amulya Kumar Das, the proforma defendant no-9 and delivered possession and 

accordingly the latter mutated his name in the records of rights.  That pattader 

Manoranjan Das sold land measuring 1B-1K out of his share land to one Probhat 

Ch. Das, the proforma defendant no-8 and delivered possession and accordingly 

the latter mutated his name in the records of rights. That Jamini Das during his 

life time had given the plaintiff no-1 on marriage. Jamini Das died about 25 years 

ago leaving behind his three daughters that is the plaintiffs and his  one son 

Kumud Das, the defendant no-1 and his wife Dasami Bala Das who also died 

about 7 years ago. That after death of Jamini Das and his wife Dasami Bala Das 

the land measuring 3B-4K vide suit  dag no- 358 and 359 left by the pattder 

Jamini Das was inherited by the three plaintiffs and the defendant no-1 in equal 

share that is 4K-15L each and the share of the plaintiffs stood 2B-4K-5L which is 

the suit land.
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4.   That  the  defendant  no-1  used  to  live  somewhere  in  Karbi  Anglong  and 

maintained  no  relation  with  the family  members  of  Jamini  Kumar  Das  while 

Jamini  Kumar  Das  was  alive.  That  after  death  of  Jamini  Kumar  Das  the 

defendant no-1 returned to the family of the former and that time the plaintiff 

no-2 and 3 were minors and subsequently the defendant no-1 driven out the 

plaintiff no-2 and 3 along with their mother from their house. That the plaintiffs 

all along claiming and demanding the defendant no-1 to make partition of their 

land and to give their separate possession but the defendant no-1 didn’t give any 

reply to the plaintiffs. That the defendant no-1 secretly and stealthily  mutated 

his name in the suit patta jamabandi as sole legal heir of the Jamini Kumar Das 

concealing the fact tat the plaintiffs are also the legal heirs of said Jamini Kumar 

Das  having equal shares in the suit dag and patta land. That the defendant no-1 

exceeding his right sold land measuring 2B-3K-15L from the suit patta land to 

one Narottam Mazumder and his brother Sagar Mazumder, the defendant no-4 

and 5 by means of a sale deed no-1385/2005  and delivered possession to them. 

That the defendant no-1 has/had no right, title and interest over 2B-3K-15L of 

land in the suit patta and he has/had no authority to sell the said land and so the 

sale deed if any is illegal and void. That the plaintiff no-2 and 3 on 24/12/2009 

asked the defendant no-1 about the reason of aforesaid sale deed and at this the 

defendant no-1, 2 and 3 became furious to the plaintiffs and refused to give any 

share  to  the  plaintiffs  and  threatens  the  plaintiffs  to  forcibly  dispossess  the 

plaintiffs from the 1K of land which is in their possession. Hence this suit.

5.  The defendant no1, 2, 3, 4, 5 and 6 and proforma defendant no-8 appeared 

in the suit and contested the suit by filing their respective written statements.  

The defendant no- 1 to 3 filed their written statement jointly and defendant no-

4, 5 and 6 filed their written statement jointly. Proforma defendant no-8 also 

filed his written statement. So far as other defendants are concerned this suit 

proceeded exparte. 

6.   Case of the defendant no-1 to 3
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The defendants in their written statement took the usual pleas such as there 

is no cause of action for the suit, the suit is not maintainable in its present form, 

the suit is barred by law limitation, the suit is barred by waiver, estoppels and 

acquiescence etc. and denied the claims of the plaintiffs. The defendants further 

pleaded that the suit is bad for non joinder of necessary parties. 

The defendant further stated the true state of affairs as that the original 

pattaders of the suit patta no-29 comprising three dags viz, 353, 358 and 359 

were Jamini Das, Tarani Das and Manoranjan Das. The three pattaders made an 

amicable settlement during their lifetime in respect of the suit dag and patta 

land. As per the said agreement the defendant father Jamini Das got his share 

land measuring 4B-12L from the suit dag no-358 of suit patta 29. After death of 

Jamini  Das (the father of the plaintiff  no1 to 3 and the defendant no-1) the 

defendant no-1 became the Karta and head of his family and he was saddled 

with heavy financial burden and he was also saddled with the financial burden to 

meet  the  debts  incurred  by  his  father  Jamini  Das  during  his  life  time.  The 

defendant had to perform expensive ritual in connection to death of his father 

and for the reason he had to borrow money from local villagers on interest. After  

one year of death of Jamini Das, the defendant made all requisite expenditures 

at the time of marriage of plaintiff no-2 and at that time the plaintiff no-2 gave 

up  all  her  rights  if  any  in  the  property.  In  order  to  bear  the  aforesaid 

expenditures and discharge his debts and liabilities sold land measuring 1B of the 

suit patta to one Lakhan Ch. Das, the defendant no-6 by means of sale deed no-

588/2008.  Again,  the  defendant  no-1  sold  land  measuring  2B-3K-15L  to  the 

defendant no 4 and 5 by means of a sale deed no- 1385/2005 to meet the 

expenses of marriage of plaintiff no-3 who got married about 17/18 years back. 

That the plaintiffs have neither any share or interest or any possession or any 

ownership on any part of portion of the suit patta. Hence the defendants pray 

for dismissal of this suit.

7. Case of the defendant no-4 to 6  
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The defendants in their written statement took the usual pleas such as there 

is no cause of action for the suit, the suit is not maintainable in its present form, 

the suit is bad for non joinder of necessary parties etc. and denied the claims of 

the plaintiffs. The defendants in their written statement described the true state 

of  affairs  as  that  the  defendants  about  17-18  years  back  purchased  land 

measuring  2B-3K-15L  covered  by  dag  no-358  of  suit  patta  no-29  from  the 

defendant no-1 through an oral agreement and later the said agreement for sale 

was executed by the defendant no-1 in favour of defendant no-4 and 5 vide 

registered sale deed no-1385/2005. The defendant no-6 also purchased 1B of 

land covered by dag no-358 of PP no-29 from the defendant no-1 by means of a 

sale  deed  no-588/2008.  The  defendant  no  4,  5  and  6  purchased  their 

aforementioned land in good faith for consideration from the defendant no-1 

who was the legal heir of the original pattaders Jamini Das and also the Karta of 

his family. That the plaintiffs have no right title and interest over the suit land 

and are not entitled to any property in the suit patta. That the defendants have 

mutated their names in the record of rights and have been paying land revenues 

regularly.  Hence the defendants have prayed for dismissal of the plaintiffs suit.

8. Case of the proforma defendant no-8:  

Proforma defendant no-8 in his written statement it is stated that in 1990 he 

purchased the entire land of the dag no-358 that is land measuring 4B-12L of 

the pattader Manoranjan Das and he has been enjoying the said land for last 42 

years without any disturbance from any person. The plaintiffs have no right and 

interest in dag no-358 as stated in the plaint of the plaintiffs and the claim of the 

plaintiffs  is  totally  baseless  and  illegal.  Hence  the  defendant  has  prayed  for 

dismissal of the plaintiffs suit.

9. Issues:   

Upon the basis of rival pleadings the following issues have been framed for 

determination:
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1. Whether there is any cause of action for the suit or not?

2. Whether the suit is maintainable in its present form or not?

3. Whether the suit is barred by law of limitation or any other legislation?

4. Whether  the  plaintiffs  have  right,  title  and  interest  over  the  suit  land 

(described in schedule A of the plaint) and if so, to what extent?

5. Whether the sale deed no-1385/2005 executed by defendant no-1 in favour 

of the defendant no-3 and 4 and the sale deed no-588/2008 executed by the 

defendant no-1 in favour of the defendant no-6 are void, illegal as it was 

executed by the defendant no-1 exceeding his right and authority?

6. To what reliefs the parties are entitled to?

10.  During trial plaintiff side has examined one witness and has exhibited some 

documents.  Defendant  side  hasn’t  examined  any  witness  nor  exhibited  any 

documents. I have heard the argument of the either side counsels.

11.     Discussions, decisions and reasons thereof:

Issue no-1

 The plaintiffs in their plaint it is claimed that the defendant no-1 has/had no 

right, title and interest over 2B-3K-15L of land in the suit patta and he has/had 

no authority to sell the land to the defendant no-4,5 and 6 and so the sale deed 

if any is illegal and void. On the other hand the defendant no-1 to 3 in their 

written statement it is stated that the plaintiffs have neither any share or interest 

or any possession or any ownership on any part of portion of the suit patta land.  

The defendant no 4 to 6 stated in their plaint that the plaintiffs have no right, 

title and interest over the suit land and are not entitled to any property in the 

suit  patta.  The  proforma  defendant  no-8  in  his  plaint  it  is  stated  that  the 

plaintiffs have no right and interest in dag no-358 as stated in the plaint of the 
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plaintiffs and the claim of the plaintiffs is totally baseless and illegal.  So, there 

exist  allegations and counter  allegations between the parties which demands 

adjudication by the court. As there exists  dispute between the parties hence 

there is cause of action for the suit.

Hence this issue is decided in affirmative.

Issue No 2:

This  suit  is  filed  by  the  plaintiffs  for  declaration,  partition,  and  separate 

possession  and  for  permanent  injunction.  The  defendants  in  their  written 

statement it is averred that the suit is not maintainable. But upon perusal of the 

pleading of the defendants nothing found that can prove the defendants plea of 

non maintainability. Moreover, according to Order 8 Rule 2 of CPC defendants 

are under an obligation to state all facts which would go to show that the suit is  

not maintainable, but in the case in hand no such facts have been pleaded by 

the defendants.

Hence this issue is decided in affirmative and in favour of the plaintiffs.

Issue No 3

The defendants in their written statement it is claimed that the suit is barred 

by law of Limitation, but the defendants in their pleadings stated nothing as to 

how the suit is barred by law of Limitation. Further it appears from the plaint 

that  this  suit  was  filed  on  21/7/2010  and  the  cause  of  action  arose  on 

24/12/2009 and on subsequent dates. Hence it is seen that the suit was filed 

well within the period of limitation.

Hence this issue is decided in negative and in favor of the plaintiffs.

         Issue no 4  

The plaintiffs in their plaint they have prayed for declaration of their right, 

title and interest, partition and sepeate possession in respect of the suit land. 
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The plaintiffs in their plaint it is claimed that as per the amicable settlement that 

was made between the three pattaders  namely, Jamini Kumar Das, Tarani Das 

and Manoranjan Das the entire land of suit dag no-359 measuring 3B-2K-18L 

and  land  measuring  1K-2L  from  the  south  part  of  dag  no-358  total  land 

measuring 3B-4K fell to the share and exclusive possession of the Jamini Das, 

since deceased, the father of the plaintiffs and defendant no-1. On the other 

hand the defendant no-1 in his written statement it is claimed that as per the 

amicable agreement that took place between the three pattaders above named, 

the defendant father Jamini Das got his share land measuring 4B-12L from the 

suit dag no-358 of suit patta 29. 

In order to prove the claims of the plaintiffs, plaintiff side brought on record 

some documents besides examining one plaintiff  witness that is plaintiff  no-2 

Sarubala  Das  as  Pw-1.  Pw-1  Sarubala  Das  in  her  affidavit  in  chief  she  has 

reiterated whatever she has stated in her plaint.Ext-1 is the certified copy of 

Trace map of suit dag and patta. Ext-2 is the copy of order dated 18-2-2010 

passed in MR case no-127/09.Ext-3 is the revenue payment receipt. Ext-4 is the 

jamabandi  of  the  suit  patta.  Ext-5  is  the  copy  of  registered  sale  deed  no-

1385/05. Ext-6 is the copy of registered sale deed no-588/08. The aforesaid 

documentary evidence adduced by the plaintiff side no way help the plaintiffs in 

proving their case so far as it relates to their share in the suit dag and patta 

land.  The  entire  claim  of  the  plaintiffs  is  based  upon  on  an  oral  amicable 

settlement that allegedly took place between the three original pattaders of the 

suit patta.  The plaintiff side failed to adduce any evidence to the effect that 

there  was  an  amicable  settlement  between  the  three  pattaders  during  the 

lifetime of Jamini Das, the father of the plaintiffs and defendant no-1, in respect 

of  the  suit  patta  land  and  as  per  the  said  settlement  Jamini  Das  got  land 

measuring 3B-2K-18L from the suit dag no-359 and land measuring 1K-2L from 

the south  part  of  dag  no-358 total  land  measuring  3B-4K  in  his  share.  The 

plaintiff side also failed to adduce the oral testimony of plaintiff no-1 and Plaintiff 

no-3 who are seemed to be the most vital witnesses in this suit under the facts 
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and circumstances narrated in the plaint. The suit patta jamabandi that is Ext-4 

shows  that  there  is  no  mention  of  the  specific  share  of  land  of  the  three 

pattaders  in  the  suit  patta.  Ext-4  shows  that  the  three  original  pattaders 

had/have been possessing the suit patta land in ejmali. Since the specific share 

of land of the three pattaders is not mentioned in the suit patta and as such it 

cannot be said that the plaintiffs father got land measuring 3B-2K-18L from the 

suit dag no-359 and land measuring 1K-2L from the south part of dag no-358 

total land measuring 3B-4K in his share. The plaintiff side has failed to bring on 

record any convincing evidence in either form to prove their claims as stated in 

their  plaint.  Mere pleading that there was an amicable settlement took place 

between the three original  pattaders  of  the suit  patta  and by virtue of  that 

settlement the plaintiffs father Jamini Das got 3B-4K land in the suit patta as his 

share is not suffice to get the relief as prayed by the plaintiffs more so, when the 

suit is for partion and separate possession. In a suit for partition the share of 

each and every pattaders has to be specific. But in the case in hand shows no 

such specific share of the original pattaders. 

The Pw-1 during her cross examination it is deposed that she doesn’t know 

what has been written in her affidavit in chief. She doesn’t know as to how read 

and  write.  She  doesn’t  know  what  has  been  written  in  her  plaint.  Her  all 

allegations are at paper. She doesn’t know how much land falls in their/plaintiffs 

share.

From the above testimony of Pw-1 it is seen that she doesn’t know what has 

been written in her plaint as well as in her affidavit in chief which are the very 

basis of the plaintiffs claim. She doesn’t know what her share in the suit patta 

land.

Over all scrutiny of the evidence adduced by the plaintiff side shows that the 

plaintiff side failed to adduce any cogent and reliable evidence which would go 

show that the plaintiffs have right, title and interest over the suit land as stated 

in the plaint.
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Hence this issue is decided in negative and against the plaintiffs.

Issue no-5

As per the findings of issue no-4 it is seen that the plaintiffs have failed to 

prove their right, title and interest over the suit  land as stated in the plaint. 

Hence under such circumstances it cannot be said the sale deed no-1385/2005 

executed by defendant no-1 in favour of the defendant no-3 and 4 and the same 

deed no-588/2008 executed by the defendant no-1 in favour of the defendant 

no-6 are void, illegal as it was executed by the defendant no-1 exceeding his  

right and authority.

Accordingly, this issue is decided.

Issue no 6

As per order.

Order

In the result the plaintiffs suit is dismissed on contest with cost. Let a decree 

be drawn up accordingly.

Given under my hand and seal of this Court on this 9th day of February, 

2017 at Hojai, Nagaon 

             Munsiff,

        Hojai, Nagaon  

Appendix

Plaintiff witness: 1.Sarubala Das (PW-1)

Defendant’s witntess: NIL

Plaintiff Exhibits: 
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Ext-1 is the certified copy of Trace map of suit dag and patta. 

Ext-2 is the copy of order dated 18-2-2010 passed in MR case no-127/09.

Ext-3 is the revenue payment receipt. 

Ext-4 is the jamabandi of the suit patta. 

Ext-5 is the copy of registered sale deed no-1385/05. 

Ext-6 is the copy of registered sale deed no-588/08.

Defendants Exhibits: Nil

           Munsiff,

        Hojai, Nagaon     
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