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Assam Schedule VII, Form No 132

HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/ CASE

District: Nagaon, Assam

In the Original Court of the Munsiff, Hojai

Present:  JAGAT DAS, A.J.S.

Thursday, the 9th day of March, 2015

Title Suit No-24/08

Sri Narendra Nath Sharma

S/o Late Jibeswar Sharma

R/o Ward No 8, Hojai Town

P.O. & P.S Hojai

Dist: Nagaon, Assam

Presently residing at Rukmimi Gaon, Guwahati-22

Dist. Kamrup, Assam.........……….. Plaintiff

                          Versus

Sri Hiralal Panchari

S/o Late Kishoredeo Panchari

R/o Adarsha Bazar, Hojai Town

P.O. & P.S. Hojai, Dist. Nagaon, Assam................Defendant

This  suit/  case  coming  on  for  final  hearing  on  10/2/2015  in  the 

presence of 

 Jagdish Pandit......................................... Advocate for the Plaintiff
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And

R. K. Agarwal. …………………. Advocates for the Defendant 

And having stood for consideration to this day the Court delivered the 

following judgment:

JUDGMENT

This is a suit filed by the plaintiff for eviction of the tenant and 

realization of arrear rent.

 Case of the plaintiff in a nut shell as revealed from the plaint 

is that the plaintiff is the owner of a two roomed house measuring 

about 30’ ft X 45’ft situated on a plot of land covered by dag no 13 of  

P.P no 7 of Paschim Dhaniram Pathar Kissam under Hojai Mouza in the 

district of Nagaon, Assam being municipal no 15 ward no 8 (old)/ 18 

(New),  Adarsha Bazar,  Main  Road,  Hojai.  The said  two rooms were 

rented out to two persons namely, Rambalak Rai and Hiralal Pansari, 

the defendant of the instant suit. The northern room measuring 15’ ft 

X 45’ ft which was let out to said Sri Hiralal Panchari, the defendant 

and in under his occupation is the suit room of this suit and the suit 

room is more fully described in the schedule ‘A’ of the plaint.

 Initially the defendant was put in to the possession of the premises 

measuring 15’ft X 15’ft along with a 10’ft verandah by the plaintiff as 

a tenant since 7-9-91.On 7-9-1991 the defendant executed a rent note 

acknowledging the tenancy under the plaintiff.  Initially  the tenancy 

was  for eleven months but  after completion of  eleven months,  the 

tenancy was terminated. At the beginning the rate of rent was fixed at 

Rs 500 ( Rupees Five Hundred)only per month according to English 

calendar month, four months rent payable after completion of every 

four months .But after completion of 11 eleven months, the rent  was 

enhanced @ Rs 50 annually. The mode of payment was also changed 

and the rent was payable within the 1st week of subsequent month. 

Initially  though  the  defendant  was  inducted  in  to  the  suit  room 
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measuring 15’ ft X 15’ ft subsequently in the month of January, 2003 

the plaintiff made extension of the rental premises by another 30’ ft in 

the west, thus making the size of the room measuring 15’ ft X 45’ ft 

and the rate of rent was enhanced by Rs 300 more per month since 7-

2-2003 and the present  rate  o  rent  for  the suit   room is  Rs  1600 

(Rupees one thousand and six hundred ) per month.

The defendant is a very irregular in payment of rent. Since 7-7-2007 

he  has  not  paid  any  monthly  rent  to  the  plaintiff  and  as  such  he 

became a heavy defaulter in respect of payment of rent.

The demised house of the plaintiff is of double storied foundation but 

in  1986 he  couldn’t  construct  the  RCC roofing  due  to  his  financial 

hardship. The plaintiff is now going to construct R.C.C building and he 

is  also  going  to  start  business  thereon  to  strengthen  his  family 

financial  position in the said house after rebuilding the same.  The 

younger son of the plaintiff is an unemployed youth and the suit house 

is required by the plaintiff for construction/improvement and also for 

his use and occupation.

The defendant was sent notice by the plaintiff through his advocate on 

27-7-2007 asking the defendant to vacate and deliver possession of 

the suit premises but the defendant refused to vacate the same and 

on the contrary he stated that the tenancy is for 99 years and the 

defendant also claimed more area than the tenanted room. It is also 

further averred by the plaintiff in his plaint that inadvertently due to 

some bonafide misunderstanding the size of the rental premises was 

written as 15’ft x 15’ ft instead of 15’ft x 45’ ft in the advocates notice 

by the plaintiff.

 Despite repeated request  and demands made by the plaintiff,  the 

defendant hasn’t vacated the suit premises nor has he paid the rent 

for the suit premise. Hence the plaintiff has filed this suit for eviction 

and recovery of arrear rent.
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The defendant contested the suit by filing written statement. 

In his written statement he took the pleas amongst other that there is 

no cause of action for the suit, the suit is not maintainable, and the 

suit is barred by the principles of waiver, estoppels and acquiescence 

and also denied the statements made in the plaint.

 Further case of the defendant is that the defendant initially in the 

1991 took the suit premises on the strength of verbal agreement on a 

monthly rent of Rs 500/ but there was no mode of payment fixed at 

that time.  The defendant of the present case and the defendant of T.S 

no  23/08  regularly  paid  electricity  bill  for  the  lease  hold  premises 

jointly. The defendant seeing no alternative has bowed down on the 

illegal  demands  of  the  plaintiff.  Thereafter  on  each  and  every 

subsequent year the plaintiff made illegal demands and hence the rent 

came to Rs 600 per month from 500 per month. But in the month of 

July, 2007 the plaintiff again demanded higher rent illegally and when 

the rent  was offered @ Rs  600/  per  month the plaintiff  refused to 

accept  the same and threatened to  initiate  proceeding against  the 

defendant. The defendant tendered the rent to the plaintiff and upon 

refusal to accept the same the rent has been deposited in the court 

along with process fee as required under section 5(4) of the Assam 

Rent Control Act vide MNJ case No 109/07, 133/07, 155/07, 179/07, 

197/07, 214/07, 19/08,  39/08, 61/08, 84/08, 99/08 and 123/08. The 

defendant  further  stated  that  the  defendant  is  not  a  defaulter  as 

alleged by the plaintiff, so the present suit is false and hence liable to 

be dismissed.

 Upon the basis of pleadings of the either parties the following 

issues were framed for determination:

1. Whether the suit is maintainable in its present form?

2. Whether  the  suit  is  bad  for  waiver,  estoppels  and 

acquiescence?
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3. Whether the suit is liable to be rejected under order VII Rule 

11 of CPC?

4. Whether  the  suit  is  bad  under  section  14  of  the  Specific 

Relief Act?

5. Whether the plaintiff  is entitled to any relief(s) as per law 

and equity?  

 Additional issue 

1. Whether  the  defendant  defaulted  in  paying  rent  to  the 

plaintiff w.e.f. 7-7-2007?

2. Whether the plaintiff is in bonafide requirement of the suit 

premises for his own use and occupation?

During trial  plaintiff  side has examined two witnesses including the 

plaintiff himself besides exhibiting certain documents. 

The defendant side has examined two defendant witnesses including 

the defendant himself besides exhibiting certain documents.

 I have carefully perused the written argument submitted by the either 

side and also perused the Case Record minutely.

Discussions, Decision and Reasons thereof:

Issue no 1:

Whether the suit is maintainable in its present form?

This  suit  is  filed  by  the  plaintiff  for  eviction  of  the 

defendant/tenant and for realization of arrear rent. The defendant in 

his written statement it is averred that the suit is not maintainable in 

its present form as well as in the eyes of law. But after perusing the 
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pleading of the defendant no where it  is found anything which can 

prove the defendant plea of non maintainability. Moreover, according 

to Order 8 Rule 2 of CPC defendant is under obligation to state all facts 

which would show that the suit is not maintainable but in the case in 

hand no such facts have been pleaded by the defendant.

Hence this issue is decided in negative and in favour of the plaintiff.

Issue no 2: 

Whether the suit is bad for waiver, estoppels and acquiescence?

The defendant in his written statement it is averred that the suit 

is bad for waiver, estoppels and acquiescence. But after perusing the 

pleading of the defendant and having gone through the evidence of 

the  defendant  no  where  it  is  found  anything  which  can  prove  the 

defendant plea of suit is bad for waiver, estoppels and acquiescence.

Hence this issue is decided in negative and in favour of the plaintiff.

Issue no 3:

Whether the suit is liable to be rejected under order VII  Rule 11 of 

CPC?

The defendant in his written statement it is averred that the suit is 

liable to be rejected under order VII Rule 11 of CPC. But after perusing 

the pleading of the defendant no where it is found anything which can 

prove the defendant plea of the suit is liable to be rejected under Rule 

11 Order VII of CPC.

Hence this issue is decided in negative and in favour of the plaintiff.

Issue no 4: 

Whether the suit is bad under Section 34 of the Specific Relief Act?

The defendants in his written statement it is pleaded that the suit is hit 

by  section  34  of  the  Specific  Relief  Act.  The  defendants  in  their 
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evidence as well as in their pleadings stated nothing as to how the suit 

is hit by section 34 of the Specific Relief Act. 

Hence this issue is decided in the negative. 

   Additional Issue no 1:  

 Whether the defendant defaulted in paying rent to the plaintiff 7-7-

2007?

The plaintiff has filed this suit for eviction and recovery of arrear rent. 

The plaintiff in his plaint it is averred that   initially the defendant was 

put in to the possession of the premises measuring 15’ft X 15’ft along 

with a 10’ft verandah by the plaintiff as a tenant since 7-9-91.On 7-9-

1991 the defendant executed a rent note acknowledging the tenancy 

under the plaintiff.  Initially  the tenancy was for  eleven months but 

after completion of eleven months, the tenancy was terminated. At the 

beginning  the  rate  of  rent  was  fixed  at  Rs  500  (  Rupees  Five 

Hundred)only  per  month according  to English  calendar  month,  four 

months rent payable after completion of every four months .But after 

completion of 11 eleven months, the rent  was enhanced @ Rs 50 

annually. The mode of payment was also changed and the rent was 

payable within the 1st week of subsequent month. Initially though the 

defendant was inducted in to the suit room measuring 15’ ft X 15’ ft 

subsequently  in  the  month  of  January,  2003  the  plaintiff  made 

extension of the rental premises by another 30’ ft in the west, thus 

making the size of the room measuring 15’ ft X 45’ ft and the rate of 

rent was enhanced by Rs 300 more per month since 7-2-2003 and the 

present rate o rent for the suit  room is Rs 1600 (Rupees one thousand 

and six hundred ) per month.
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I have carefully gone through the documentary and oral evidence 

adduced by the plaintiffs’ side in support of his case. 

The  plaintiff  in  his  plaint  it  is  contended  that  defendant  is  a  very 

irregular  in  payment  of  rent.  Since  7-7-2007  he  has  not  paid  any 

monthly rent to the plaintiff and as such he became a heavy defaulter 

in respect of payment of rent and hence the defendant is liable to be 

evicted from the suit premise. The pw-1 Narendra Nath Sharma, who 

is the plaintiff of this case, has reiterated in his affidavit all the facts 

which were averred in the plaint. The Pw-1 has denied the suggestion 

that he refused to accept the rent from the defendant since July, 2007 

and that is why the defendant has been deposited the rent in the court 

under compulsion. The Dw-1 in his written statement as well as in his 

evidence in chief it is stated that he has been making payment of rent 

for the suit premises in the court of Munsiff, Hojai after tendering the 

rent to the plaintiff and upon his each refusals to accept the same.

Now question comes whether the defendant has actually tendered the 

rent to the plaintiff and whether the plaintiff has refused to accept the 

same before he deposited the monthly rent in the court? 

The  defendant  in  his  cross  examination  it  is  deposed  that  he  has 

deposited the rent in the court as the plaintiff (landlord) didn’t come 

for demanding the same and he never tendered rent to the plaintiff 

personally prior to depositing it in the court. Further the Dw-1 in his 

cross examination it is deposed that he has no communication with 

the landlord (plaintiff) since the date he has filed the instant suit i.e., 

for about 6 (six) years. He also deposed that the plaintiff has left for 

Guwahati selling his residence; he never went to the plaintiff residence 

at  Guwahati.  So,  form  the  evidence  led  by  the  defendant  it  is 

abundantly clear that the defendant never tendered the monthly rent 

to the plaintiff as claimed, so question of refusal to accept the rent 

naturally does not arise at all. 
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 On the other hand as regards depositing of rent in the court the 

defendant side has exhibited MNJ cases as Exhibit A to Exhibit R. From 

the perusal of the exhibits A to R it is seen that the defendant has 

deposited rent in the court now a question comes whether that deposit 

of rent is legally valid or not. In has been held by the Hon’ble Gauhati 

high Court in Keshab Ch. Singh & others Vs Moulavi Abdul Matin 

Choudhury & ors published in 2006 (2) GLT page 731   deposit 

of rent in court under the Assam Urban Area Rent Control Act, 1972- A 

tenant has a duty to prove refusal of the landlord to accept the rent on 

being tendered- in absence of an offer and refusal thereof the tenant 

cannot deposit the rent in the court.

Since  the  defendant  has  never  tendered  the  monthly  rent  to  the 

plaintiff  hence  no  question  of  depositing  rent  in  the  court  would 

naturally arise. Even assuming that the defendant has been depositing 

rent in the court, this depositing of rent is not valid as per mandate of 

law unless same is accompanied by refusal from the plaintiff’s end. As 

the defendant fails to show that there was refusal on the part of the 

plaintiff in respect of acceptance of monthly rent through reliable and 

cogent evidence, hence the depositing of rent in the court is held to be 

illegal and invalid.

From the above discussion it  is clear that the defendant has never 

offered the monthly rent to the plaintiff nor has he deposited the same 

in compliance with the existing law in this regard.

Hence this issue is decided in affirmative.

Additional issue no 2

Whether the plaintiff is in bonafide requirement of the suit premises 

for his own use and occupation?

The plaintiff in his plaint as well as in his evidence it is stated that the 

plaintiff is now going to construct double storied building on the suit 

room premise as he has received some money from CPF, Insurance etc 



    T.S 24/08
10

at the time of his retirement from service and he is also going to start 

business thereon to strengthen his family financial position in the said 

house after rebuilding the same. It is further stated that the younger 

son  of  the  plaintiff  is  an  unemployed  youth  and  the  suit  house  is 

required for his establishment. To this effect plaintiff issued a pleaders 

notice as exhibit 2. 

Upon careful perusal of ext-2 it is seen that ld. counsel for the plaintiff 

Sri  Pulin  Ch.  Goswami  vide  ext-  2  dated  20-7-2007  asked  the 

defendant to vacate and deliver the possession of the suit premises to 

the plaintiff  showing the ground that the suit premise is in need by his 

client(plaintiff ) for his personal use.

The Dw-1 in his cross examination it is admitted that the plaintiff told 

him that suit room is bonafide required for his personal use but the 

defendant  didn’t  vacate  the  suit  room.  The  pw-1  in  his  cross 

examination it is clearly stated that the suit premise is required for his 

and his son’s business purpose.

In Satish Chandra Paul vs. Manuranjani Paul (1992) GLR 36 it 

has been observed that Mere statement of the plaintiff that the suit 

house is required by them for starting a business cannot entitle them 

to get a decree under the law. Mere desire to take possession of the 

house is not a bonafide requirement.

In the instant case though the plaintiff has stated in his pleading as 

well as in his evidence that the suit room is required for his and his 

sons business  but the plaintiff has not disclosed any description or 

details of his proposed business. A mere statement of the plaintiff that 

the house is  required for  his  and his  sons  use is  not  enough.  The 

plaintiff must have to satisfy the court through his evidence that the 

suit room is of honestly required for his and his sons business. As the 

plaintiff has failed to show that the suit premise is honestly required 

for his and his sons business through reliable and cogent evidence 
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hence it is held that the suit premise is not a bonafide requirement of 

the plaintiff.

Hence this issue is decided in negative.

Issue no 5:     

Whether the plaintiff is entitled to any relief(s) as per law and equity?  

Form the findings of  the Additional  issue no 1 it  is  found that  the 

defendant  is  a  defaulter  in  respect  of  payment  of  monthly  rent. 

Although upon perusal of the Ext- A to R is found that the defendant 

has been deposited rent in the court of Munsiff, Hojai but same is not 

found to be deposited in compliance of existing law in this regard and 

hence that deposits are held to be illegal.

As per the Assam Urban Areas Rent Control Act, 1972 one of the 

grounds for eviction of the tenant is defaulter. In the instant suit it is 

found that the defendant is a defaulter. The conduct of the defendant 

may be such which entitles the plaintiff for a decree for eviction but it  

would  be unjust  to  direct  the  defendant  to  pay  the  arrear  rent  as 

described in schedule ‘B’  of  the plaint as the plaintiff  has failed to 

bring on record the actual  rate of  rent per month through reliable, 

trustworthy and cogent evidence.However, the plaintiff may withdraw 

the  amount  of  arrear  rent  from the  Court  which  has  already been 

deposited by the defendant as agreed. This Court is of the considered 

opinion that the plaintiff is entitled for a decree for eviction but not for 

a decree for recovery of arrear rent as described in schedule ‘B’ of the 

plaint.

Hence this issue is decided in affirmative.

                            ORDER

In the result the suit is decreed on contest with cost. The defendants 

are directed to vacate the suit premises and deliver vacant possession 

thereof to the plaintiff. 
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 Let a decree be drawn up accordingly

 Given under my hand and seal of this Court on this 9th day of March 

2015 at Hojai, Nagaon 

             Munsiff, 

        Hojai, Nagaon

APPENDIX

Plaintiff’s Witness:

1. Pw-1:  Narendra Nath Sharma

2. Pw-2:  Arabinda Sharma

Defendant’s Witness: 

1. Dw-1 Hiralal Pansari

2. Dw-2 Cheniram Tamuly

Plaintiff Exhibits:

1. Ext-1 Tenancy agreement

2. Ext-2 Plaintiff’s Advocate Notice

3. Ext-3  Defendant’s Reply Notice
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4. Ext-4 Certified copy of Jamabandi

Defendants Exhibits:

1. Ext- A to R MNJ cases

2. Ext- S19 (1) to Ext- S19 (15) Tax Payment Receipts.

3. Ext- 21U(1) to 21U(2) Trade Licenses 

4. Ext-T 20(1) to T20 (136) Electricity Bills

              Munsiff, 

        Hojai, Nagaon


