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                                  Assam Schedule VII, Form No 132

HIGH COURT FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/ CASE

District: Nagaon, Assam

In the Original Court of the Munsiff, Hojai

Present: JAGAT DAS, A.J.S

Thursday, 18th day of September, 2014

Title Suit No 30/11

Abdul Gani …………….. Plaintiff

Versus

Md. Abdul Kasim & Ors ……………….. Defendants

This suit/ case coming on for final hearing on 25/8/2014 in the presence of 

S.B Roy & Monuj Baruah …………………. Advocates for the plaintiff

                                           And

None for the defendants

And having stood for consideration to this day the Court delivered the following 
judgment:

JUDGMENT

1. This is a suit filed by the plaintiff for declaration of right, title and 
interest over the suit land described in schedule ‘A’ of the plaint, recovery of 
khas possession and permanent injunction, along with other consequential 
reliefs.

PLAINTIFF’S CASE:

2. The case of the plaintiff, in brief, as revealed from the plaint is that an 
area of land measuring 2kathas out of 8 bighas 1 katha covered by Dag no. 
153,  Periodic  Patta  no.  54  within  Gopal  Nagar  Village  Kissam,  Mouza- 
Jogijan,  and  Dist-  Nagaon,  Assam  is  the  subject  matter  of  the  suit 
(hereinafter referred to as the suit land). That the suit patta comprises total 
land  measuring  135  bighas  3  kathas  17  lessas  covered  by  dag  no 
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113,114,149,148,151,152,153,154 and 150. Three brothers, namely,  Dulal 
Chandra Sarma, Jogeswar Sharma and Mahendra Sharma all sons of Kusa 
Chandra Sharma and one Surendra Nath Sarma son of Ananda Dev Sharma 
were the original pattadars, title holders and possessors of the entire suit land 
and they had equal share that is land measuring more or less 33 bighas 4 
kathas 14 lessas each. That these pattadars for better and peaceful enjoyment 
of their aforesaid suit patta land during their lifetime made a settlement and 
as per  the said settlement  each of  the pattadars  had been possessing and 
enjoying more or less 33 bighas, 4 kathas 14 lessas from the suit patta. The 
land measuring 1 bigha 1katha covered by dag no 152, land measuring 8 
bighas 1 katha covered by dag no 153, land measuring 2 kathas,  2 lesas 
covered by dag no 154 total land measuring 9 bighas, 4 kathas, 2 lessas fell 
to the exclusive share and possession of three brothers/ pattadars, namely, 
Dulal  Chand Sharma,  Jogeswar  Sharma and Mahendra  Sharma and they 
became  the  exclusive  owners,,  title  holders,  and  possessors  of  the  land 
including some other land in the suit dag and patta. That now all the four 
original  pattadars  are  dead  and  on  the  death  of  Surendra  Nath  his  sons 
Mahesh Sarma, Kabin Sharma and Naren Sharma became the owners, title 
holders, and possessors of the share of land of Surendra Nath Sharma and 
they had been possessing the land by mutating their names in the record of 
rights vide order dated C.O.’s order dated 01-4-1976. On death of Dulal 
Chandra Sharma  his son Ratul Sharma and wife  Smt. Gouri Prova Sharma 
became the owners, title holders, and possessors of the share of land of Dulal 
Sharma and they had been possessing and enjoying their land by mutating 
their  names  in  the  record  of  rights  vide  C.o.’s  order  dated  9-7-1973. 
Similarly, on the death of Mahendra Chandra Sharma his sons Utpal Sharma 
and Akhil Sharma became the owners, title holders and possessors of the 
land of Mahendra Sharma by mutating their names in the record of rights 
vide C.O.’s order dated 11-11-2008. That while the said pattadars had been 
possessing and enjoying the land in the aforesaid manner, they sold their 
land by making  plots  to  different  persons  including the  plaintiff  and his 
family members and delivered possession. Purchasers have been possessing 
and enjoying their land by mutating their names in the record of rights. In 
2001, the principal defendants having no residential accommodation of their 
own and being in a distress position approached and requested Smti. Gouri 
Prova Sharma and Ratul Sharma to allow them to reside temporarily on a 
small portion of their land and promised to quit and vacate the land and hand 
over vacant possession to them or anyone claiming through them. Out of 
sympathy, Gouri Prova Sharma allowed the principal defendant to occupy 2 
kathas of their land from dag no 153(suit land) and to reside on the land by 
constructing purely temporary structure houses with condition to quit and 
vacate the land as and when asked for by them or anyone claiming through 
them. Accordingly the defendants have been occupying the suit  land and 
have been residing on the land by constructing straw/C.I. sheet roof bamboo 
structure houses thereon as permissive possessors under the pattadars Gouri 
Prova Sharma and Ratul Sharma. That the pattadars namely Ratul Sharma, 
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Smti.  Gouri  Prova  Sharma,  Niranjan  Sharma,  Smti.  Phulu  Devi,  Utpal 
Sharma,  and  Akhil  Sharma  had  been  possessing  and  enjoying  their 
respective share of land, they sold land measuring 2 bighas from dag no 153, 
the pattadars Phulu Devi, Ratul, Gouri Prova, Niranjan, Putul from out of 
their share sold land measuring 2 kathas, 2 lessas, from suit dag no 152 to 
the plaintiff by executing registered sale deed no 3500/2008 and delivered 
possession. The said pattadars also jointly sold land measuring 2 bighas 1 
katha from dag no 153, 2 kathas 2 lessas from dag no 154 and the pattadars 
Phulu Devi, Ratul, Gouri Prova, Niranjan, Putul out of their share sold land 
measuring 1 katha 18 lessas from suit dag no. 152 total land measuring 3 
bighas by executing registered sale deed no 3506/2008. Thus the plaintiff 
purchased land measuring 5 bighas, 2 kathas 02 lessas from dag no 152,153 
and  154  of  the  suit  patta.  The  plaintiff  on  purchase  and  delivery  of 
possession became the owner, title holder of the land by mutating his name 
in the record of rights. The suit land is a part of aforesaid 2 bighas 1 katha of 
land from suit dag no 153 purchased by the plaintiff.  That at the time of 
purchase, the defendants no 1 and 2 were occupying and residing on the suit 
land as a permissive possessor under the seller/pattadar. On purchase and 
delivery  of  possession  the  defendants  became  the  permissive  possessors 
under  the plaintiff.  The plaintiff  and his  vendors at  the time of sale  and 
delivery of possession on 19-11-2008 informed the defendants about the sale 
of the land and requested them to vacate the suit land. The defendants agreed 
but requested the plaintiff to allow them one year time and within this one 
year they would quit and vacate the suit land and handover the possession to 
plaintiff.  The  plaintiff  innocently  believed  the  assurances  and  thus  the 
defendants  became a permissive  possessor  under the plaintiff.  On 20-11-
2009 the plaintiff requested the defendants to remove their temporary houses 
from  the  suit  land  and  to  give  vacant  possession  to  the  plaintiff,  the 
defendants then expressed their financial hardship and requested the plaintiff 
to give them Rs 16,000/ time Accordingly, plaintiff gave Rs 16,000 on 24-
11-2009  and  the  defendants  promised  that  they  would  give  vacant 
possession  of  the  suit  land  by  dismantling  and  removing  their  houses 
invariably within 31-12-2010. The defendants did not keep their promise and 
failed to honour their own agreement and they didn’t vacate the suit land. On 
24-1-2011  the  plaintiff  asked  the  defendants  to  vacate  the  suit  land and 
handover the possession to the plaintiff, the defendants again requested for 
time but the plaintiff asked for a written assurance from the defendant and 
on 3-3-2010 the defendant no 1 executed a written agreement for himself 
and on behalf of defendant no-2, his father promising that they would vacate 
the suit land and handover the possession to the plaintiff on or before 30-9-
2010. Again the defendants failed to honour their promise and when on 22-
10-2010  the  plaintiff  approached  to  them  asked  for  vacating  the  suit 
premises, the defendants   refused to vacate the same and denied the right, 
title of the plaintiff on the suit land. Hence this suit.



4

3. Despite  proper  service  of  summons  upon  the  defendants  and 
opportunity  to  file  written  statements,  they  didn’t  file  their  written 
statements hence the suit proceeded ex-parte against them. 

4. During the course of the trial the plaintiff side adduced evidence on 
affidavit  of  two  witnesses  that  is  the  plaintiff  himself  as  PW-1  and 
preparator  of  deed  of  agreement(Ext-4),  Ebadur  Rehman  as  PW-2  and 
exhibited four documents i.e., Ext-1is the certified copy of Jamabandi of the 
suit patta, Ext-2 is the sale deed no 3500/08 and Ext-3 is the sale deed no 
3506/08  and Ext-4  is  the  agreement  made  between  the  plaintiff  and the 
defendant  no-1.The  deed  writer  of  Ext-2&3,  Ziauddin  Laskar  was  also 
examined by the plaintiff  as Pw-3.Even though the defendants side have 
been  given  sufficient  opportunities  to  file  written  statements  and  cross 
examine the PWs on the points of law, the defendants didn’t turned up hence 
the  cross  examination  of  PWs  dispensed  with.  Furthermore,  as  the 
defendants were remained absent hence question of allowing them time to 
adduce  defendants  evidence  doesn’t  arise  at  all  and  thus  defendant’s 
evidence was closed.

5. Discussions, Decision and Reasons thereof:

I have heard the learned counsel for the plaintiff and perused the case 
record in its entirety. The plaintiff is claiming for declaration of his right, 
title and interest, khas possession, and permanent injunction in respect of the 
suit land described in schedule ‘A’ of the plaint. Having gone through the 
documentary evidence and oral evidence adduced by the plaintiff side it is 
found that the plaintiff has claimed his right, title and interest over the suit 
land  on  the  basis  of  sale  deeds  vide  no  3500/2008  (Ext-2)  and 
3506/2008(Ext-3)  respectively.  I  have  carefully  perused  the  exhibits 
exhibited by the plaintiff side. It appears from the Ext-1 that on the death of 
original  pattadars  of  Periodic  Patta  no-54,  namely,  Dulal  Sharma  and 
Jogeswar Sharma and Mahendra Sharma, their suit patta land devolves to 
their legal heirs namely, Ratul Sharma, Gouri Prova Sharma, Niranjan, Putul 
and Phunu Devi, Utpal Sharma and Akhil Sharma(hereinafter referred to as 
sellers) by way of inheritance and accordingly their names were mutated in 
the  records  of  rights.  They  vide  sale  deed  no-3500/08(Ext-2)  sold  land 
measuring 2 Bighas from Dag no-153 of Periodic Patta no-54 and 2 Kathas, 
2 Lessas from Dag no-152 of Periodic Patta no-54 to the plaintiff. They also 
vide sale deed no-3506/2008 sold land measuring 1 Katha, 18 Lessas from 
Dag no 152 of Periodic Patta no-54, land measuring 2 Bighas, 1 Katha, from 
Dag No-153 of Periodic Patta no-54 and land measuring 2 Kathas 2 Lessas 
from Dag No-154  of  Periodic  Patta  No-54  to  the  plaintiff.  The  plaintiff 
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purchased land measuring 4 Kathas from Dag No-152, land measuring 4 
Bighas,  1 Katha from suit  Dag No- 153 and land measuring 2 Kathas 2 
Lessas from Dag No- 154 total 5 Bighas 2 Kathas and 2 Lessas from the suit 
patta. The suit land is a part of aforesaid 4 Bighas, 1 Katha of land from suit 
Dag  No-  153  of  Periodic  Patta  No-54  purchased  by  the  plaintiff.  On 
purchase and delivery of  possession the plaintiff  became the owner,  title 
holder and possessor of the land by mutating his name in the records of 
rights. It is apparent from Ext-1 that the plaintiff name has been mutated in 
the  records  of  rights.  In  order  to  prove  the  execution  of  sale  deeds  no- 
3500/08 and 3506/08 plaintiff has adduced the affidavit evidence of himself, 
the deed writer of purchase deed no- 3500/08 and3506/08 was examined as 
PW-3. The plaintiff as Pw-1 has stated in his evidence on affidavit what he 
has pleaded in his plaint. Pw-3 the deed writer also stated that he has drafted 
typed and printed the sale deed no 3500/08 and 3506/08 respectively. I have 
also  carefully  gone  through  the  Ext-4,  the  agreement  made  between  the 
plaintiff and the defendant no-1 whereby the defendant no-1 received Rs16, 
000/ from the plaintiff on 24-11-2009 and promised to dismantle and remove 
his temporary house from the suit land and hand over vacant possession of 
the  same  by  31-01-2010.Plaintiff  has  adduced  the  affidavit  evidence  of 
preparator of the deed of agreement namely, Ebadur Rehman (PW-2). He 
deposed that he prepared the Ext-4 and also deposed that he has taken the 
thumb impressions of the executor Abdul Kasim. Pw-3, the deed writer of 
Ext-2 and Ext-3 has deposed that the sale deeds ( Ext-2 & 3) were executed 
by  Ratul  Sharma(seller  no-1)  Smti.Gouri  Prova  Sharma  (seller  no-2), 
Niranjan Sharma(seller no-3), Putul Sharma (seller no-4), Smti Phulu Devi 
(seller no-5), Utpal Sharma and Akhil Sharma.He also deposed that vide sale 
deed no-3500/08(Ext-2) the seller no-1,2,3,4 and 5  sold land measuring 2 
Bighas from Dag no-153 of Periodic Patta no-54 and 2 Kathas, 2 Lessas 
from Dag no-152 of Periodic Patta no-54 to the plaintiff. The said sellers 
also vide sale deed no-3506/2008 sold land measuring 1 Katha, 18 Lessas 
from Dag no 152 of Periodic Patta no-54, land measuring 2 Bighas, 1 Katha, 
from Dag No-153 of Periodic Patta no-54 and land measuring 2 Kathas 2 
Lessas from Dag No-154 of Periodic Patta No-54 to the plaintiff. From the 
Ext-2 & 3, it is apparent that the plaintiff has purchased the said suit patta 
land from the sellers. It is also apparent from the Ext-1 that the name of the 
plaintiff has been mutated in the records of rights after purchasing the said 
suit  patta  land.  Ext-4  clearly  shows  that  the  defendant  has  entered  into 
agreement with the plaintiff whereby the defendant no-1 has promised to 
dismantle and remove his temporary house from the suit land and hand over 
the vacant possession of the same to the plaintiff by 31-01-2010.

 Even though the suit was proceeded ex-parte against the defendants, 
they have been at  liberty to cross examine the Plaintiff  witnesses on the 
points  of  law and  challenge  the  validity/legality  of  the  exhibits,  but  the 
defendants neither turned up nor challenged the exhibits exhibited by the 
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plaintiff side hence there is nothing to disbelieve the oral and documentary 
evidence adduced by the plaintiff in support of his case. As the execution of 
Ext- 2, 3 and 4 is not denied or challenged by the defendant sides in spite of 
having sufficient  opportunities,  it  is  deemed to have been duly executed. 
There is all probability that the plaintiff has right, title and interest over the 
suit land. Therefore it is held that plaintiff has right, title, and interest over 
the suit property described in schedule ‘A’ of the plaint and the possession 
of the defendant upon the suit land is illegal.

                                              ORDER

 In the result,  the plaintiff  case is decreed ex-parte with cost.  It  is 
hereby declared that the plaintiff has right, title and interest over the suit 
land.

Let the khas possession of the suit land be handed over to the plaintiff 
by demolishing the constructions if any, done by the defendants over the suit 
land.  

 The  defendants  are  permanently  restrained  from  creating  any 
disturbance to the plaintiff during enjoying possession over the suit land.

6.  Let a decree be drawn up accordingly. 

7. Given under my hand and seal of this Court on this 18th day of September, 
2014 at Hojai, Nagaon.

                  Munsiff, 

              Hojai, Nagaon
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APPENDIX

Plaintiff Witnesses:

1. PW-1: Abdul Gani

2. PW-2: Ebadur Rehman

3. PW-3: Ziauddin Laskar

Defendants Witness: None

Plaintiff Exhibits:

1. Ext-1: Certified copy of jamabandi of the suit patta

2. Ext-2: the sale no 3500/08

3. Ext-3: the sale deed no 3506/08

4. Ext-4:  the  agreement  made  between the  plaintiff  and the  defendant  no-1 
dated 3-3-2010.

Defendants Exhibits: Nil

    Munsiff, 

           Hojai, Nagaon


