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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/ CASE

District: Nagaon, Assam

In the Original Court of the Munsiff, Hojai

Present:  JAGAT DAS, A.J.S.

Thursday, the 31st day of March, 2016

Title Suit No-53/2010

1. Md. Waij Uddin, 

S/o- Md. Halim Uddin

Vill: No-2 Sarkhay Basti

Mouza & P.S. Lumding

Dist: Nagaon, Assam            ……….. Plaintiff

                                    Versus

1. Abubakkar Siddique, S/o Haji Mumin Ali

2. Anwarul Islam, S/o Haji Mumin Ali

Both r/o- Nakuti Bazar

3. Akkas Ali, S/o Late Ason Ali

Vill: No-1 Kring Kring, Mouza & P.S. Lumding

Dist: Nagaon, Assam ……...............Defendants

4. The Executive Officer of Lumding Anchalik Panchayat (Bamungaon)
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Mouza: Lumding, Mouza & P.S. Lumding

Dist: Nagaon, Assam ……...............Proforma Defendant

This  suit/  case  coming  on  for  final  hearing  on  25/2/2016  and  8/3/2016  in  the 

presence of  T.U.  Khan,  advocate  for  the Plaintiff  and J.Pandit,  advocate for  the 

Defendants.                                      

And having stood for consideration to this  day the Court delivered the following 

judgment:

                                   JUDGMENT

1. This is a suit filed by the plaintiff for declaration, recovery of possession and 

for temporary injunction.

2. Case of the plaintiff:   

 In brief, case of the plaintiff  is that plaintiff  has filed the instant  suit  for 

declaration and recovery of  possession of  the schedule  land which is  more fully 

described in schedule of land attached in the plaint. The plaintiff stated interalia that 

the  plaintiff  applied  to  the  Executive  Officer  of  Lumding  Anchalik  Panchayat  for 

allotment of a bazaar veti no-2 Sarkey Basti Daily/weekly Bazar P.O. Nakuti Bazar in 

the  name  of  plaintiff.  On  23-3-2010  the  authority  concerned  passed  an  order 

allotting a bazaar veti no-79 measuring 15ftX 12ft fixing tax Rs 40.00 with additional 

taxes Rs 350 vide order issue no-L.A.P./82/2010 dated 23/3/2010 by the Executive 

Officer of Lumding Anchalik Panchayat (Bamungaon). That after payment of taxes 

the authority issued revenue receipts in the name of plaintiff dated 26/3/2010 and 

handed over the said veti to the plaintiff and since then the plaintiff has been doing 

his business over the veti peacefully. That on being suggested by the authority the 

plaintiff constructed boundary temporarily on the veti by his own expenses  to save 

his articles, but on 26/6/2010 the defendants along with some miscreants came  and 

demolished the structure of the veti and also dispossessed the plaintiff from the suit 

veti. That in respect of the illegal activities of the defendants the plaintiff filed an 
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ejaher before O.C. of Nakuti Police Station on 30/6/2010. That on 29/6/2010 the 

plaintiff  informed  the  authority  in  writing  as  regards  the  illegal  acts  of  the 

defendants, but they failed to reform the defendants. Hence this suit.

3. Case of the defendants  

The all defendants, except defendant no-4, appeared in the suit and contested the 

suit  by filing their  joint  written statements.  The suit  proceeded expartee against 

defendant  no-4  as  defendant  no-4  remained  abscent  despite  due  service  of 

summons. The contesting defendants in their written statement they had taken the 

usual  pleas  such  as  there  is  no  cause  of  action  for  the  suit,  the  suit  is  not 

maintainable in its present form, the description of the suit land is vague, incorrect 

and defective in material  particulars, the suit  is barred by waiver,  estoppels and 

acquiescence, the suit is bad for non joinder of necessary parties, the suit is not 

properly valued .The defendants in their written statements seriously disputes and 

denies the title of the plaintiff. The defendants in their written statement described 

the true state of  affairs  as that  Sarkey Ardha Saptahik  (Half  Weekly)  market  is  

situated over about 6B of Sarkari  Land at no-2 Sarkey Basti  Mouza-Namati dist-  

Nagaon. The said bazar has been functioning in full swing since 1992/93 and the 

said bazar is bifurcated by four main galis (path) and by some sub galis (paths). 

Bazar vitas are situated both side of the galis. There are about 250 vitas/shops in 

the said weekly market and all the administrative affairs management of the said 

market  and  allotment  of  the  vitas  were/are  looked  after  by  Chairman  Lumding 

Development  Block  and  Lumding  Anchalik  Panchayat  come  under  Lumding 

Development Block for all purposes.

That the defendant no-1 had/has been occupying a vita numbering 86 measuring 

15ftX12ft  in  the  said  half  weekly  market  since  1993  and  has  been  running  his 

business therein. Previously since 1993 till 2007 the defendant no-1 used to provide 

electricity power by installing generator in his vita/shop thereafter he stopped his 

generator business and since 2008 he started a grocery shop therein and continuing 
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his grocery shop till date. The plaintiff had/has no possession over the suit vita or 

anywhere else near/adjacent to the vita of defendant no-1.

That defendant no-3 has been occupying the north boundary vita measuring 20ftX 

12ft approx of the vita no-86 of defendant no-1 since 1999 and has been running his 

biscuit shop therein.

That about 8/9 months ago the Chairman of Lumding Development Block faced a no 

confidence motion, for which he had to file writ petition before Hon’ble Gauhati High 

Court  and  subsequently  the  Chairman  was  restored  to  his  position.  Taking 

advantage of his absence the Officiating Executive Officer, LAP in collusion with Tax 

Collector of the bazar started allotment of the vita/shops arbitaraly.That in fact the 

plaintiff had/has no possession over the suit vita or anywhere near the suit vita. 

Hence defendants have prayed for dismissal of the plaintiff’s suit with cost.

4. Issues:   

Upon  the  basis  of  rival  pleadings  the  following  issues  have  been  framed  for 

determination:

1. Whether there is any cause of action for the suit?

2. Whether the suit is maintainable in its present form?

3. Whether the suit is bad for nonjoinder of necessary parties and misjoinder of 

unnecessary parties?

4. Whether the description of the suit premises is vague, incorrect and defective 

in material particulars?

5. Whether the suit is hit by order XXVII, Rule 5A of the CPC?

6. Whether the suit is properly valued and adequate Court fee has been paid 

thereon?
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7. Whether  the  plaintiff  was  in  possession  of  the  suit  Veti  no-79  and  the 

defendants  demolished the fencing of  the said Veti  and dispossessed the 

plaintiff on 26/6/2010?

8. Whether the plaintiff is entitled to any relief(s) as prayed for?

During trial plaintiff side has examined as many as three plaintiff witnesses and 

has  exhibited  certain  documents.  Defendant  side  has  examined  two  nos.  of 

witnesses besides exhibiting certain documents.

5. Discussions, decisions and reasons thereof  :

Issue No 1

Whether there is cause of action for the suit?

The plaintiff in his plaint it is claimed that on 26/6/2010 the defendants demolished 

the structure of the suit Veti and also dispossessed the plaintiff from the suit Veti 

which  are  denied  by  the  defendants.  So,  there  exist  allegations  and  counter 

allegations between the parties which demands adjudication by the court. As there 

exists dispute between the parties hence there is cause of action for the suit.

Hence this issue is decided in affirmative.

Issue no 2

Whether the suit is maintainable in its present form?

This suit  is  filed by the plaintiffs  for  declaration, recovery of  possession and for 

permanent injunction. The defendants in their written statement it is averred that 

the suit is not maintainable. But the defendants in their pleadings as well as during 

argument stated nothing as to how the suit not maintainable.  

Hence this issue is decided in affirmative and in favor of the plaintiff.

Issue no 3
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Whether  the  suit  is  bad  for  nonjoinder  of  necessary  parties  and  misjoinder  of 

unnecessary parties?

The  defendants  in  their  written  statement  it  is  averred that  the suit  is  bad for  

nonjoinder of necessary parties and misjoinder of unnecessary parties stating that 

The  Chairman  Lumding  Development  Block,  Lumding,  who  is  responsible  and 

authorized for management of the affairs of the allotment of the vitas of Sarkey 

Basti  Ardha  Saptahik  Bazar,  the  Sarkey  Basti  Ardha  Saptahik  Bazar  Committee 

headed by Ahmad Ali and others and for that matter State of Assam are necessary 

parties. They having been not impleaded in the suit, the suit is liable to be dismissed 

for  want  of  necessary  parties.  Further  defendant  no-2  Md.  Anowar  Islam is  an 

unnecessary party to the suit.

The plaintiff as Pw-1 in his cross examination it is deposed that the Sarkeheybasti 

half  weekly  market  (Sarkey  Basti  Ardha  Saptahik  Bazar)  is  over  govt.  land.  He 

further  deposed  that  the  said  ‘Bazaar  Veti’  is  allotted  by  Chairman  Lumding 

Development Block and Lumding Anchalik Panchayat is under Lumding Development 

Block.

A necessary party in a suit  is  one whose presence is  indispensable for just  and 

effective adjudication of  the suit.  Without  the presence of  a necessary party no 

effective order can be passed. 

A necessary party is one against whom relief is sought in a suit.

From careful  perusal  of  the pleadings  of  the either  side  and depositions  of  the 

witnesses of either side it is abundantly clear that the suit Vita having been situated 

over  govt.  land and The Chairman,  Lumding Development  Block,  Lumding being 

responsible for allotment of Bazar Veti, they are the necessary parties for the suit.  

Since the plaintiff hasn’t impleaded the aforesaid parties in the suit as a party, hence 

the suit is manifestly bad for nonjoinder of necessary parties.
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It  is also bad for misjoinder of unnecessary parties as the plaintiff  has filed the 

instant suit against one defendant namely Anowar Islam against whom no relief is 

claimed.

Hence this issue is decided in affirmative and against the plaintiff.

Issue no-4

Whether the description of the suit  premises is vague, incorrect and defective in 

material particulars?

The plaintiffs in their plaint described the suit land in the schedule appended to the 

plaint. The defendant in their written statements it is averred that the description of 

the  suit  premises  is  vague,  incorrect  and  defective  in  material  particulars.  The 

plaintiff in their plaint as well as in his evidence in chief described the schedule of 

the suit  premises  as  Mauza-Lumding,  Kissam no-2  Sarkey Basti  (under  Lumding 

Anchalik  Panchyat)  covered by Bazar  Veti  no-79.  Land measured 15 ft  X 12 ft.  

bounded by-  

North: Blank land

South: Blank land

East: Pally Road

West:  Pally Road (Sarkey Basti Weekly Bazar)

But during cross examination Pw-1(Plaintiff) deposed that to the southern boundary 

of his Veti is the Veti of one Cycle Maker whose name is not known by him. To the 

northern boundary his Veti is the Veti of Akash Ali, who has constructed a house 

thereon recently.

From  the  careful  scrutiny  of  evidence  of  Pw-1  it  is  abundantly  clear  that  the 

descriptions  of  the  suit  premises  more  particularly  the  northern  and  southern 

boundary  given  in  the  schedule  of  land  of  the  plaint  and  given  during  cross 

examination of Pw-1 are not same. 
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Hence this issue is decided in affirmative and against the plaintiff.

Issue no-5

Whether the suit is hit by order XXVII, Rule 5A of the CPC?

The defendants in their written statement it is averred that the suit is hit by order 

XXVII, Rule 5A of the CPC stating that the defendant no-4 has been impleaded in 

the suit without impleading the Govt. of Assam.

Rule 5A of order XXVII CPC says that where a suit is instituted against a 

public officer for damages or other relief in respect of any act alleged to 

have been done by him in his official capacity, the Government shall be 

joined as a party to the suit.

The instant suit has been filed by the plaintiff against defendant no-4, The Executive 

Officer, Lumding Anchalik Panchayat (Bamungaon), who is a public officer without 

impleading the Govt.of Assam as a party in the suit.

Hence in view of above this is manifest that the suit is hit by Rule 5A of Order 

XXVII CPC.

Hence this issued is decided in affirmative and against the plaintiff.

Issue no-6

Whether the suit is properly valued and adequate Court fee has been paid thereon?

The defendant in their written statement it is averred that the suit is not properly 

valued and inadequately stamped stating that the suit being a suit for declaration 

and recovery of  Khas possession and also for permanent injunction,  the plaintiff 

must pay the advalorem court fee on the value of the suit.

Upon perusal of the pleading of the plaintiff it is seen that the plaintiff has properly 

valued the suit and proper court fee has been paid by the plaintiff.

Hence this issue is decided in affirmative and in favor of the plaintiff.  
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Issue no 7

Whether the plaintiff was in possession of the suit Veti no-79 and the defendants 

demolished the fencing of the said Veti and dispossessed the plaintiff on 26/6/2010?

The plaintiff in his plaint it is claimed that on 26/6/2010 the defendants demolished 

the structure of the suit Veti and also dispossessed the plaintiff from the suit Veti. 

On the other hand the defendants in their  written stamen it  is  claimed that the 

plaintiff  had/has  never  in  possession  of  the  suit  premises  nor  they  were 

dispossessed by the defendants on 26/6/2010.

It is an admitted position of law of evidence that the plaintiff has to prove his case  

on his own accord and that burden never shifts no matter the defendants fails or 

take up any plea of defence or adduce any evidence.

Let us see whether plaintiff could prove his claim as alleged in the plaint.

In order to prove the plaintiff’s claim plaintiff has adduced the evidence of three 

witnesses and has exhibited three documents.

I have carefully gone through the oral as well as the documentary evidence of the 

plaintiff side as well as the defendant side. The pw-1 in his cross examination it is 

deposed that he filed application for allotment of vita in his name before the Tax 

Collector, Faizur Rehman and in presence of his co villager, Abdul Jabbar.

From the above testimony of Pw-1 it is crystal clear that the plaintiff(Pw-1) admitted 

that he applied for allotment of Vita before Tax Collector who is not authority or 

responsible for allotment of vita. The plaintiff in his plaint as well as in his evidence 

in chief it is admitted that The Chairman Lumding Development Block, Lumding, who 

is responsible and authorized for management of the affairs of the allotment of the 

vitas of Sarkey Basti Ardha Saptahik Bazar.

Even if it is assumed that the plaintiff obtained the allotment of suit vita in his name 

but same was not valid in the eye of law as the authorized authority hasn’t allotted 
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the said vita to the plaintiff and rather it was given by one Tax Collector who is not 

at all authority for allotment of vita.

Pw-1 further deposed that since filing of the suit that is from 26/6/2010 Abu Bakkar 

Siddique has illegally possessed his vita. The said Abu Bakkar Siddique did generator 

business at the said bazaar for the 7-8 years and also used to do doctor business.

Pw-2 deposed that in the suit Vita which was earlier not a vita, Abu Bakkar Siddique 

has installed a Generator and used to supply electricity to the said bazaar but on 

objection he has removed the generator. At present in the suit  Vita Abu Bakkar 

Siddique has allowed one person from Nilbagan area to establish a shop for selling 

“Pakoras”  and  other  items.  He  further  deposed  that  he  was  told  by  plaintiff 

Waizuddin that his constructed wall over the suit vita was demolished by defendant 

Abu Bakkar and Akash Ali  but he hasn’t  seen them demolish the said wall.  It  is 

further deposed that he doesn’t know when the suit vita was allotted in the name of 

plaintiff Waizuddin. He hasn’t seen who has handed over possession of the suit vita 

to the plaintiff.

Pw-3 deposed that the said vita is heard by him to have been allotted in the name of 

Abu Bakkar Siddique but he has not seen the allotment letter but the said vita was 

allotted to Waizuddin (plaintiff) that he has seen in the xerox copy of the allotted 

letter shown to him. He further deposed that he was told by people that Akash Ali 

has demolished the house of plaintiff, Waizuddin constructed over the suit Vita and 

the incident took place about 2 to 21/2 years ago. It is also deposed that he has not 

seen who and how delivered possession of the suit vita to the plaintiff. He has told 

about the fact of the alleged incident that occurred on 26/6/2010 in his evidence in 

affidavit having being informed by plaintiff Waizuddin but he hasn’t seen the alleged 

incident. 

Documentary evidence exhibited by the plaintiff side is of no help to determine the 

fact  that  the  plaintiff  was  in  possession  of  the  suit  vita  and  later  on  he  was 

dispossessed by the defendant on 26/6/2010.
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On careful scrutiny of the oral evidence of the plaintiff witnesses it is found that 

none  of  the  Pws  have  seen who and  how the  possession  of  the  suit  vita  was 

delivered to the plaintiff. Even the plaintiff himself is also silent in this aspect. Since 

the handing over of the possession of the suit vita is not proved hence question of 

dispossession doesn’t arise at all. Plaintiff could have very well adduced/examined 

some independent witnesses who were present at the time of alleged delivery of  

possession of the suit vita but the plaintiff failed to adduce the evidence of a single 

eye witness who could throw light of the plaintiff’s case.  

From the overall scrutiny of the plaintiff evidence oral as well as documentary it is 

crystal clear that the plaintiff failed to substantiate his claims as alleged in the plaint. 

Plaintiff  has  failed  to  prove  his  case  through  cogent,  reliable  and  trustworthy 

evidence.

Hence this issue is decided in affirmative and against the plaintiff.

Issue no 8:

Whether the plaintiff is entitled to get relief(s) as prayed for?

From the findings of issue no- 3, 4 , 5 and 7 it is seen that the plaintiff has failed to  

prove  their  case  through  cogent,  reliable  and  trustworthy  evidence  hence  the 

plaintiff is not entitled to get the relief as prayed for.

Hence this issue is decided in negative and against the plaintiff.

     

Order

In the result the plaintiff suit is dismissed on contest with cost. 

Let a decree be drawn up accordingly.

Given under my hand and seal of this Court on this 31 st day of March, 2016 at Hojai, 

Nagaon                                                                            
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                                                                                       Munsiff,

        Hojai, Nagaon     

Appendix

Plaintiff witness:

1. Waizuddin (PW-1)

2. Rafikul Islam (Pw-2)

3. Mujibur Rehman (Pw-3)

4. Abdul Majid (Pw-6)

Defendants witness:

1. Abu Bakar Siddique (Dw-1)

2. Abdul Haque (Dw-2)

Plaintiff Exhibits:

1. Ext-1 Allotment letter

2. Ext-2 Receipts no-28

3. Ext-2(a) Receipt no-28

Defendants Exhibits:
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1. Ext-Ka allotment letter

2. Ext-Kha veti Allotment letter

4. Ext-Ga Receipt no-28

Munsiff,

        Hojai, Nagaon     
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