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Assam Schedule VII, Form No 132

HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/ CASE

District: Nagaon, Assam

In the Original Court of the Munsiff, Hojai

Present:  JAGAT DAS, A.J.S.

Thursday, the 19th day of February, 2014

Title Suit No-64/07

1. Md. Maniruddin Choudhury

S/o Late Asaddar Ali

2. Md.Khalilur Rahaman Choudhury

3. Md.Matiur Rahman Choudhury

4. Md. Sahidur Rahaman Choudhury

All sons of Md.Manir Uddin Choudhury

5. Musstt.Rukia Begum

D/o Md. Maniruddin Choudhury

All residents of Vill: Madhyam- Samarali

Mouza: Kapahbari, Dist. Nagaon Assam

Dist: Nagaon, Assam            ……….. Plaintiffs

                                    Versus

1.  Md. Basiruddin

2. Md. Safique Uddin 
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3. Md. Islam Uddin

4. Md. Nasir Uddin

All sons of Late Farmuj Ali alias Hamruj Ali.

On the death of Md. Moinul Haque son of late Farmuj Ali

His wife:-

5. Musstt. Amina Begum

His daughters

5. (a). Husnara Begum

5. (b) Marjana Begum

His son

5. (c) Sibir Ahmed

The defendants no 5(a) to 5 (c) are minors and they are to be 

represented by their mother and next friend the defendant no 5.

6. Musstt. Ayzun Nessa

W/o late Farmuj Ali

R/o Pub Samarali village, Mouza: Kapahbari

Dist: Nagaon, Assam..................................................Defendants

7. Musstt. Rejis Begum

W/o Hussain Ahmed

8. Musstt. Rusna Begum

W/o Hafij Ahmed

Both residents of Vill: Bazar Gaon, Mouza: Kapahbari, Nagaon, 

Assam.



T. S 64/07     3

9. Musstt. Halima Khatoon

W/o Md. Eklas Ali

R/o Vill: Madhyam Samarali, Mouza: Kapahbari, Dist: Nagaon, 

Assam

10.Md. Sakat Ali

S/o late Haji Kurman Ali

11.Md. Abdul Hafij

S/o Md. Ibrahim Ali

12.Md. Rahimuddin

13.Md. Ataur Rehman

Both sons of Late Asadur Ali

R/o Vill: Samarali Mouza: Kapahbari, Dist: Nagaon, Assam

14.Md. Tayabur Rehman

S/o Late Haji Mosaid Ali

R/o Vill No 1, Tup Gaon, Mouza: Kapahbari

Dist: Nagaon, Assam.........................................Proforma 

Defendants

This  suit/  case  coming  on  for  final  hearing  on  30/1/2015  in  the 

presence of 

S.B. Roy.............................................  Advocate for the Plaintiff

And

Sailendra Chandra Das. …………………. Advocate for the Defendants 
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And having stood for consideration to this day the Court delivered the 

following judgment:

JUDGMENT

1. This  is  a  suit  filed  by  the  plaintiff  for  declaration,  recovery  of 

possession and also for permanent injunction.

2. Case of the plaintiff:  

Case of the plaintiff in a nut shell as revealed from the plaint is that 

before 1968-69 survey settlement the suit patta land comprised by 

Dag no 177 periodic patta no 1 total land measuring 16 bighas and 

that  land  was  agricultural  land.  One  Sayed  Raja,  Farmuj  Ali  alias 

Hamruj Ali (predecessor of the principal defendants) Abdul Latif and 

Musst.  Nurun  Nessa  were  the  original  owners,  title  holders  and 

possessors of the entire suit patta land. Each of the four had a share of 

4 bighas of land and they had been enjoying their land specified with 

respective boundaries.

That  while  the  aforesaid  pattadars  had  been  possessing  and 

enjoying  their  land  in  the  aforesaid  manner,  the  pattadar  Musstt. 

Nurun Nessa sold out form her share land measuring 2 bighas from 

the suit dag No 455 Periodic Patta no 2 to one Md chunu Mia son of 

Haji  Ambar  Ali  by  executing  registered  sale  deed  no  921  dated 

14.2.1979  and handed over  possession.  By  virtue  of  purchase  Md. 

Chunu Mia  became the  owner  and possessor  of  the  land  specified 

within boundaries and he had been possessing and enjoying the land 

by mutating his name in the records of rights.

 That while the said Chunu Mia had been possessing and enjoying 

the suit land in the aforesaid manner, he fell in need of money and 

sold  his  2  bighas  of  land  to  one  Musst.  Nekbun  Nassa  Bibi  since 

deceased the wife of the plaintiff no 1 and mother of the plaintiffs no 2 

to 5 and proforma defendants no 7 to 9 by executing registered sale 

deed no- 3414 dated 12-5-1980 and handed over possession to the 
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purchaser. This 2 bighas land is the subject matter of this suit. The suit 

land is more particularly described in the schedule ‘A’ of the plaint.

That  Musstt.  Nekbun  Nessa  also  on  purchase  and  delivery  of 

possession  had  been  enjoying  and  possessing  the  suit  land  by 

mutating her name in the records of rights. In the month of February, 

2007  Musstt.  Nekbun  Nessa  died  leaving  behind  her  husband,  the 

plaintiff no 1, three sons i.e., the plaintiff no 2 to 4 and four daughters 

i.e., the plaintiff no 5 and proforma defendant no 7 to 9 and they have 

been possessing and enjoying the land as owners and  title holders by 

right  of  inheritance  from  Musstt.  Nekbun  Nessa.  The  proforma 

defendant no 7 to 9 are the married daughters of Nekbun Nessa since 

deceased.  They  are  living  well  in  their  in  laws  and  they  have 

relinquished their share in the suit and in favour of the plaintiffs and 

on such relinquishment, the plaintiff became the absolute owners, title 

holders and possessors of the suit land. 

That  the  defendants  no  1  to  4  without  having   any  right,  title 

interest and possession very illegally and forcibly on 02-07-2007 tried 

to forcibly enter into and cultivate the suit land. The plaintiff and their 

men immediately resisted the illegal act of the defendants and their 

men and thus resisted the illegal attempt of the defendants no 1 to 4. 

The defendants then went away denying the right, title and interest of 

the  plaintiffs  over  the  suit  land  and  threatened  to  dispossess  the 

plaintiffs.

That the defendants in the utter disregard of the order temporary 

injunction of the court  on 12-8-2010 forcibly with some musclemen 

entered into the suit land ploughed the land, planted paddy seedlings 

and thus disposed the plaintiff  from the suit land in spite of strong 

objection.  The  plaintiffs  are  the  rightful  owners,  title  holders  and 

possessors of the suit land. The defendants have no right to disturb 

the peaceful possession or deny the title of the plaintiffs on the suit 

land. Hence this suit.
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3. Upon receipt of summons the defendant no 1 to 6 entered their 

appearance and filed their written statement in their defence. 

 Case of the Defendant no 1 to 6:

The  defendant  no  1  and  6  contested  the  suit  by  filing  written 

statement. In their written statement  they took the pleas amongst 

other  that  there  is  no  cause  of  action  for  the  suit,  the  suit  is  not 

maintainable, the suit is barred by the principles of waiver, estoppels 

and acquiescence, the suit is barred by Section 34 of Specific Relief 

act, the suit is bad for non joinder and misjoinder of parties, the suit is 

barred by the principles of limitation, the suit property is not correct 

and vague that the plaintiffs have got no possession or title in respect 

of the suit land.

Further  case  of  the  defendant  is  that  the  defendant  are  the 

absolute owners, title holders and possessors of the suit land and have 

been possessing and enjoying the land for more than 37 years. The 

defendants no 6 Musstt Azimun Nessa purchased three bighas of land 

from Abdul Latif. Musstt. Azimun Nessa the mother of the defendants 

no 1to 4 purchased 2 bighas of land covered by dag no 177 (old) 455 

(New) of periodic patta no 1 (old) 2 (new) of Pub Samarali Kisam by 

registered sale deed 2055 of 1970 that is the suit land from Abdul 

Latif. Defendant no 6 purchased another 1 bigha of land from the said 

Abdul Latif of the said dag and patta from the said Abdul Latif. The suit 

of the plaintiff is false and hence liable to be dismissed.

4. Upon  the  basis  of  pleadings  of  the  either  parties  the  following 

issues were framed for determination:

1. Whether there is any cause of action for the suit?

2. Whether the suit is maintainable in its present form?

3. Whether the suit is hit by section 34 of the Specific Relief 

Act?
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4. Whether the suit is barred by law of limitation?

5. Whether the plaintiffs have right, title and possession over 

the suit land?

6. Whether the defendants purchased suit land from Abdul Latif 

in 1970 as alleged?

7. Whether the plaintiffs are entitled to a decree as prayed for?

8. To what other relief/ reliefs the parties are entitle to?  

 Additional issue 

9. Whether the plaintiffs were in possession of the suit land and 

were dispossessed on 12-8-2010 by the defendants?

5. During  trial  plaintiff  side  has  examined  three  plaintiff  witnesses 

namely, Manir Uddin, the plaintiff himself as Pw-1 and one Abdul 

Matin as Pw-2 and one Aarbinda Sharma  as  Pw-3 in support of 

their case besides exhibiting four numbers of documents as Ext-1 

to Ext-4. Ext-1 is the Jamabandi of the suit patta in certified form, 

Ext-2 the sale deed of Chunu Mia no 921 of 1979, Ext-3 is the sale 

deed of Musstt. Nekbun Nessa vide sale deed no 3414 of 1980; Ext-

4 is the land revenue payment receipt.

The defendant side has examined two defendant witnesses besides 

exhibiting 5 numbers of documents.

6. Discussions, Decision and Reasons thereof:

Issue no1: 

Whether there is any cause of action for the suit?
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The plaintiffs in their plaint stated that the wife/ mother of the 

plaintiffs  purchased the  suit  land  by  registered  sale  deed and had 

been enjoying the suit land. On 2-7-2007 the defendants along with 

some hired labours without having any right, title and interest over the 

suit land forcibly and very illegally tried to enter into and cultivate the 

suit land. The plaintiffs and their men immediately resisted the illegal 

act  of  the  defendants  and  their  men  and  thus  resisted  the  illegal 

attempt of the defendants no 1 to 4. The defendants then went away 

denying the right, title and interest of the plaintiffs over the suit land 

and threatened to dispossess the plaintiffs and to forcibly occupy the 

suit  land  during  monsoon  season.  The  defendants  in  their  written 

statement denied all the allegations of the plaintiff made in the plaint. 

Assertion of a fact by one party and denial of the same by the other 

party constitutes cause of action which requires adjudication by court. 

Hence this suit has a cause of action to be tried upon.

Hence  this  issue  is  decided  in  affirmative  and  in  favour  of 

plaintiffs.

Issue no 2:

 Whether the suit is maintainable in its present form?

This  suit  is  filed by the plaintiffs  for  declaration,  recovery  of 

possession  and permanent injunction.  The contesting defendants in 

their written statement it is averred that the suit is not maintainable in 

its present form as well as in the eyes of law. But after perusing the 

pleading of the defendants no where it is found anything which can 

prove the defendants plea of non maintainability. Moreover, according 

to Order 8 Rule 2 of CPC defendant is under obligation to state all facts 

which would show that the suit is not maintainable but in the case in 

hand no such facts have been pleaded by the defendant.
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Hence this issue is  decided in negative and in favour  of  the 

plaintiffs.

Issue no 3: 

Whether the suit is hit by Section 34 of the Specific Relief Act?

The defendants in their written statement it is pleaded that the suit is 

hit by section 34 of the Specific Relief Act.  The defendants in their 

evidence as well as in their pleadings stated nothing as to how the suit 

is hit by section 34 of the Specific Relief Act. 

Hence this issue is decided in the negative. 

Issue no 4: 

Whether the suit is barred by law of limitation?

The  plaintiffs  in  their  plaint  stated  that  on  2-7-2007  the 

defendants side denied the right, title and interest of the plaintiffs on 

the suit land and they filed the suit in the year 2007 itself hence it is 

found that the plaintiffs  had filed the suit  well  within the period of 

limitation.

 Hence this issue is decided in the affirmative.

Issue no 5:

Whether the plaintiffs  have right,  title and possession over the suit 

land?

The plaintiffs have filed this suit for declaration of right, title and 

interest over the suit land. In view of the section 101 of Evidence act 

the burden of proving the fact that the plaintiffs have right, title and 

interest is upon the plaintiff. Plaintiffs in their plaint it is stated that 

suit patta land comprised by Dag no 177 periodic patta no 1 total land 

measuring 16 bighas and that land was agricultural land. One Sayed 

Raja,  Farmuj  Ali  alias  Hamruj  Ali  (predecessor  of  the  principal 
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defendants)  Abdul  Latif  and  Musst.  Nurun  Nessa  were  the  original 

owners, title holders and possessors of the entire suit patta land. Each 

of the four had a share of 4 bighas of land and they had been enjoying 

their  land specified with respective boundaries.  While the aforesaid 

pattadars had been possessing and enjoying their land in the aforesaid 

manner, the pattadar Musstt.  Nurun Nessa sold out from her share 

land measuring 2 bighas from the suit dag No 455 Periodic no 2 to one 

Md. Chunu Mia son of Haji Ambar Ali by executing registered sale deed 

no 921 dated  14.2.1979 and handed over  possession.  By  virtue of 

purchase Md. Chunu Mia became the owner and possessor of the land 

specified within boundaries and he had been possessing and enjoying 

the land by mutating his name in the records of rights. While the said 

Chunu Mia  had  been possessing  and enjoying  the  suit  land  in  the 

aforesaid manner, he fell in need of money and sold his 2 bighas of 

land to one Musst. Nekbun Nessa Bibi since deceased the wife of the 

plaintiff  no 1 and mother  of  the plaintiffs  no 2 to  5  and proforma 

defendants  no  7  to  9  by  executing  registered  sale  deed  no-  3414 

dated  12-5-1980  and  handed  over  possession  to  the  purchaser. 

Musstt. Nekbun Nessa also on purchase and delivery of possession had 

been enjoying and possessing the suit land by mutating her name in 

the records of rights. In the month of February, 2007 Musstt. Nekbun 

Nessa died leaving behind her husband, the plaintiff no 1, three sons 

i.e., the plaintiff no 2 to 4 and four daughters i.e., the plaintiff no 5 and 

proforma defendant no 7 to 9 and they have been possessing and 

enjoying the land as owners and  title holders by right of inheritance 

from Musstt. Nekbun Nessa. The proforma defendant no 7 to 9 are the 

married daughters of Nekbun Nessa since deceased. They are living 

well in their in laws and they have relinquished their share in the suit 

and in favour of the plaintiffs and on such relinquishment, the plaintiff 

became the absolute owners, title holders and possessors of the suit 

land. 
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I  have  carefully  gone  through  the  documentary  and  oral 

evidence adduced by the plaintiffs’ side in support of their case. Ext-1 

is the jamabandi copy of the suit patta land. Upon careful perusal of 

the same shows that suit patta no 2 and dag no 455 comprises of 16 

bighas  of  land and there are  four  original  pattadars  namely Sayed 

Raja, Abdul Latif, Farmuj Ali and Musstt. Nurun Nessa each is having 4 

bighas of  land.  The fact  of  each is  having 4 bighas of  land is  also 

admitted by the defendants in their written statement as well in their 

evidence. Ext-2 is the sale deed no 921 of 1979. Ext-2 shows that the 

pattadar Musstt Nurun Nessa sold 2 bighas of land from dag no 455 

periodic  patta  no  2  to  one  Chunu  Mia  son  of  Haji  Ambar  Ali  and 

delivered possession. Ext-3 is the sale deed no 3414 of 1980 .Ext-3 

shows  that  Chunu Mia  sold  his  2  bighas  of  land  to  Mustt.  Nekbun 

Nessa and delivered possession. Ext-2 and Ext-3 are documents more 

than thirty years  old and as such presumption under section 90 of 

Indian  evidence  Act  will  come  into  operation  to  protect  the 

genuineness  of  the  documents.  None  have  challenged  the 

genuineness  of  the  Ext-2  and  Ext-3.In  the  absence  of  anything 

contrary  on  the  record,  the  Ext-2  and  Ext-3  are  presumed  to  be 

genuine.  By exhibiting the documents in original the plaintiffs are able 

to proof the contents of the aforesaid sale deeds. Defendants have not 

challenged the execution of the documents. The defendant no 2 Md. 

Safiqueuddin in his cross examination as Dw-1 admitted the fact of 

aforesaid sales of land. The defendants disputed the boundary of the 

suit  land.Dw-1 in his cross examination it  is stated that he doesn’t 

know for how much land the suit is filed. He also further deposed that 

the  boundary  of  the  suit  land  is  false.  Now  the  question  comes 

whether the statement of the Dw-1 as regards boundary of the suit 

land is trustworthy or not. If he doesn’t know the area of the suit land 

then how he can state the boundary of the suit land is false. Hence his 

statement so far as boundary of the suit land is concerned cannot be 

taken into account.
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The pw-2 one Abdul Matin alias Abdul Rahim in his evidence it is 

stated that out of the four original pattadars, the land of the pattadar 

Nurun Nessa was in the extreme west. He also further stated that the 

suit land is bounded by North-Public Road By south-and west- his own 

land by east- land of the plaintiff Maniruddin Choudhury. The pw-2 was 

not  cross  examined  by  the  defendants  side  hence  his  evidence 

remained intact and unimpeached. 

By examining the Pw-2 who happens to be the south and west 

boundary land holder of the suit land the plaintiff side has proved the 

boundary of the suit land. Further the Dw-1 in his cross examination it 

is stated that they have no claim over the 2 bighas of land purchased 

by Nekbun Nessa from Chunu Mia and they have no objection if the 

suit land is decreed in favour of the plaintiff and his sons. 

Hence plaintiffs could well prove their right, title and interest over the 

suit  land  and  accordingly  this  issue  is  decided  in  favour  of  the 

plaintiffs.

   Issue no 6:  

     Whether the defendants purchased suit land from Abdul Latif in 

1970 as     alleged?

The defendants in their  written statement as well  as  in  their 

evidence it is stated that the suit patta comprised by dag no 177 of 

P.P. No 1 total land measuring 16 bighas and Sayed Raja, Farmuj Ali 

alias Hamruj Ali (predecessor of the principal defendants) Abdul Latif 

and Musst. Nurun Nessa were the original pattadars. The dag no and 

patta no was subsequently changed and became dag no 455 and P.P 

no 2.

The defendants also stated that they purchased three bighas of land 

from the pattadar Abdul Latif by executing registered sale deed. The 
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defendant no 2 Shafiquddin Ahmed is examined as Dw-1 and exhibited 

the sale deeds as Ext-GA and Ext-Gha. But the suit land was originally 

belonged to Nurun Nessa and Nurun Nessa sold the land to Chunu Mia 

and Chunu Mia Sold the land to Nekbun Nessa, the wife/ mother of the 

plaintiffs. Plaintiffs have proved the aforesaid sale of the suit land in 

the instant suit. So, the land of the Nurun Nessa and Abdul Latif are 

quite separate plots of land. Further the Dw-1 in his cross examination 

it  is  stated  that  they  have  no  claim  over  the  2  bighas  of  land 

purchased  by  Nekbun  Nessa  from  Chunu  Mia  and  they  have  no 

objection if the suit land is decreed in favour of the plaintiff and his 

sons. So it is totally false that the defendants have purchased the suit 

land form Abdul Latif in the year 1970 as alleged.

Hence this issue is decided in negative.

   Issue no 9:   

Whether the plaintiffs were in possession of the suit land and were 

dispossessed on 12-8-2010 by the defendants?

The plaintiffs in their plaint it is stated that the defendants in utter 

disregard of the order of temporary injunction of the court on 12-8-

2010 forcibly with some muscle men entered into the suit land and 

ploughed the land,  planted paddy seedlings and thus disposed the 

plaintiffs   from the  suit  land  in  spite  of  strong  objection  from the 

plaintiff  side.  The plaintiff  also  by filing additional  affidavit  in  chief 

proved the said fact of dispossession. The defendant side didn’t cross 

examine the pw-1 and the evidence of the pw-1 remained intact and 

unimpeached. Further the name of the wife/mother of  the plaintiffs 

Musstt. Nekbun Nessa was duly mutated in the jamabandi of the suit 

patta land on the basis of title and possession.

As the name of the wife/mother of the plaintiffs was duly mutated in 

the jamabandi of the suit patta land hence it is abundantly clear that 
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plaintiffs were in possession of the suit land. It is settled principle of 

law  that  where  the  courts  had  concurrently  found  in  the  suit  for 

declaration and delivery of possession the plaintiff had proved his title 

it was not necessary to go into the question of ascertaining the date of 

dispossession from the pleadings.

Hence it is prove that plaintiff was in possession and they had been 

disposed by the defendant from the suit land.

Hence this issue is decided in affirmative.

Issue no 7: 

Whether the plaintiffs are entitled to a decree as prayed for?

In  the  light  of  the  aforesaid  findings,  I  hold  that  plaintiff  is 

entitled to a decree as prayed for. Right, title, interest of the plaintiff in 

respect  of  the  suit  land  mentioned in  schedule  ‘A’  of  the  plaint  is 

declared. vacant possession of the suit land be handed over to the 

plaintiff  by  demolishing  the  constructions  if  any,  done  by  the 

defendants , their men and agents over the suit land and permanent 

injunction  is  granted  restraining  the  defendants  from  disturbing/ 

interfering from peaceful possession of the plaintiffs over the suit land

Issue no 8:

To what other relief/ reliefs the parties are entitle to? 

           As per order.

                                        

                                     ORDER
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7. In the result,  the plaintiff  case is decreed with cost. Right,  title, 

interest  of  the  plaintiff  in  respect  of  the  suit  land  described  in 

schedule ‘A’ of the plaint is declared. Vacant possession of the suit 

land  be  handed  over  to  the  plaintiff  by  demolishing  the 

constructions if  any, done by the defendants and their men and 

agents  over  the  suit  land. Permanent  injunction  is  granted 

restraining  the  defendants  from  disturbing/  interfering  from 

peaceful possession of the plaintiffs over the suit land.

 

8.  Let a decree be drawn up accordingly. 

9. Given under my hand and seal of this Court on this 19th day of 

February, 2015 at Hojai, Nagaon

             Munsiff, 

        Hojai, Nagaon

APPENDIX

Plaintiff’s Witness:

1. Pw-1:  Maniruddin Choudhury

2. Pw-2:  Abdul Matin
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3. Pw-3:  Aarbinda Sharma

Defendant’s Witness: 

1. Dw-1 Safique Uddin

2. Dw-2 Abdul Hafij

Plaintiff Exhibits:

1. Ext-1 Certified copy of Jamabandi

2. Ext- 2 Sale Deed no 921/1979

3. Ext-3 Sale Deed no 3414/1980

4. Ext-4 Revenue payment receipt.

Defendants Exhibits:

1. Ext- KA certified copy of jamabandi of Periodic Patta no 1

2. Ext-KHA certified copy of jamabandi of periodic patta no 2

3. Ext-GA Registered Sale deed 2055/1970

4. Ext- GHA Registered sale deed no 4010/1977

5. Ext-UNGA Revenue paying receipt.

              Munsiff, 

        Hojai, Nagaon


