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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/ CASE

District: Nagaon, Assam

In the Original Court of the Munsiff, Hojai

Present:  JAGAT DAS, A.J.S.

Saturday, the 20 th day of August, 2016

Title Suit No-73/2011

1. Md. Akram Ali,

S/o- Lt. Arman Ali @ Abdul Ali

Residents of vill: Nam Doboka Pather, Mouza: Jugijan, P.O. & P.S. Doboka,

Dist: Nagaon, Assam            ……………………….Plaintiff

                                    Versus

1. Md Abdul Jamal  @ Jamal Uddin,

2. Md. Badiul Jamal,

Both are sons of Lt. Babru Mia

           All are   R/o vill: Nam Doboka Pather, Mouza: Jugijan, P.O. & P.S. Doboka

Dist: Nagaon, Assam ……...............Defendants

This suit/ case coming on for final hearing on 4/7/2016 and 16/8/16 in the presence 

of F.I. Choudhury, advocate for the plaintiff and Tajuddin Khan, advocate for the 

defendants.                                      

1 | P a g e



And having stood for consideration to this  day the Court delivered the following 

judgment:

                                   JUDGMENT

1. This is a suit filed by the plaintiff for specific performance of oral agreement 

(right of passage) and for permanent injunction.

2. Suit land and suit passage:

A plot of land measuring about 6L for the use of passage accessing to main 

road from the residence of the plaintiff covered by dag no-80/80 67 of PP no-

92 of Namdoboka Pather Kissam, Mouza- Jugijan, Dist-Nagaon, Assam is the 

subject  matter  of  the suit  (herein  after  called  the suit  land and the suit  

passage) which are morefully described in schedules of the plaint.

3. Case of the plaintiff:   

In brief, the case of the plaintiff is that the plaintiff is residing permanently 

for  about  years  in  the  adjacent  dags  85  and  86  of  PP  no-30  and  83 

respectively  to  the  suit  land  in  the  Namdoboka  Pather  Kissam,  Mouza- 

Jugijan, Dist-Nagaon and has been using the suit land and the suit passage 

as access to the main road with the consent of the defendants as there is no 

other passage as access to the main road. The plaintiff further pleads that in 

1997 the plaintiff sold land measuring 1B-51/4L covered by dag no-85/86 of 

PP no-30 and 83 of Namdoboka Pather Kissam, Mouza- Jugijan, Dist-Nagaon 

vide registered sale deed no-3250 dated 29/12/1997 to the defendant no-1 

but due to some unavoidable reasons the defendant no-1 returned the said 

land and relinquished his right , title and possession over the same in  writing 

on the body of the aforesaid sale deed. That since there was no access to 

the main road from the house of  the plaintiff,  it  was orally  agreed upon 

between  the  plaintiff  and  the  defendant  no-1  on  29/12/1997  that  the 

defendant no-1 would sale 3L of land to the plaintiff on consideration of Rs 

3,000/- only and the defendant would relinquish and give away another 3L 
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totaling 6L land in the one block of the suit dag and patta for the use of 

passage by both the plaintiffs and defendants. Accordingly, the plaintiff has 

been using that passage since 29/12/97. It is further averred by the plaintiff 

that  the  plaintiff  approached  the  defendant  no-1  to  perform his  part  by 

selling  of  land of  3L  to  him but  the defendant  didn’t  pay any heed and 

consequently the plaintiff on 10/5/2009 arranged a “Mel” of elderly persons 

of the locality and on that  “mel”  the plaintiff  deposited Rs 3,000/  to the 

elderly persons in discharge of his performance. But the defendants avoided 

willfully to perform his part. The plaintiff further pleaded that on 10/4/2011 

the defendants started to construct a kutcha latrine over the suit land and 

the suit passage. On being objected by the plaintiff, the defendants openly 

stated that they are not bound to fulfill  the terms of the agreement and 

perform  their  part  by  relinquishing  and  selling  lands  for  the  purpose  of 

aforesaid passage. Instead, the defendants threatened the plaintiff that they 

would construct a pucca latrine over the suit land and the suit passage very 

soon and denied to allow the plaintiff any passage through their land to the 

main road. The plaintiff further stated in his plaint that he is ready to perform 

his part of oral agreement by paying and depositing Rs 3,000/ as agreed 

value of 3L of land of the suit dag and patta in the court in appropriate time.  

Hence this suit.

4. Case of the defendants  

The defendants appeared in the suit and contested the suit by filing their 

joint written statements denying the claims of the plaintiff. The defendants in 

their written statement they had taken the plea that suit is not maintainable 

in  its  present  form.  The  defendants  further  stated  in  the  their  written 

statement  that  on  20/6/1987  there  was  a  ekranama  made  between  the 

plaintiff and the defendant no-1 in respect of land sale to defendant no-1 

land measuring 1B-1K-10L PP no-30 dag no-85 and PP no-83 dag no-86 of 

doboka pather Kissam under jugijan mouza, Nagaon, Assam out of which 25L 

of land yet not been sale to the defendant no-1and the defendant no-1 time 
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to time asked the plaintiff to perform the registration of sale deed of 25L of 

land as per ekranama but the plaintiff remained silent. The plaintiff instead of 

making registration of sale deed filed this suit  with malicious intention to 

grab the property of defendant no-1. 

Hence defendants have prayed for dismissal of the plaintiff’s suit with cost.

5. Issues:   

Upon the basis of rival pleadings the following issues have been framed for 

determination:

1. Whether there is cause of action for the suit?

2. Whether the suit is maintainable in its present form?

3. Whether the suit is barred by limitation or any other legislation?

4. Whether on 29/12/1997 there was an oral agreement between the plaintiff 

and the defendant no-1 for the sale three (3) lessas of land by the defendant 

to the plaintiff on consideration of Rs 3,000/- only and the defendant would 

relinquish and give away another three (3) lessas of land totaling six (6) 

lessas (as described in the schedules of the plaint) in the one block for the 

use of passage by both the plaintiff and defendants?

5. Whether  since  29/12/1997  the  plaintiff  has  been  using  the  passage  (as 

described in the schedules of the plaint) as per the said oral agreement?

6. Whether  the  plaintiff  was/is  willing  to  perform  his  part  of  said  oral 

agreement?

7. To what reliefs the parties are entitled to?

6. During  trial  plaintiff  has  examined  himself  as  Pw-1  and  has  exhibited  8 

documents. Defendant side has examined one witness besides exhibiting a 

document.

4 | P a g e



7. Discussions, decisions and reasons thereof  :

Issue No 1

Whether there is cause of action for the suit?

The plaintiff in his plaint it is claimed that on 29/12/1997 there was a oral 

agreement between the plaintiff and the defendant no-1 that the defendant 

no-1 would sale 3L of land to the plaintiff on consideration of Rs 3,000/- only 

and the defendant would relinquish and give away another 3L totaling 6L 

land in the one block of the suit dag and patta for the use of passage by 

both the plaintiffs and defendants. Accordingly, the plaintiff has been using 

that passage since 29/12/97. On the other hand the defendants denied the 

aforementioned claims of the plaintiff. So, there exist allegations and counter 

allegations between the parties which demands adjudication by the court. As 

there exists dispute between the parties hence there is cause of action for 

the suit.

Hence this issue is decided in affirmative.

Issue no 2

Whether the suit is maintainable in its present form?

This suit is filed by the plaintiff for specific performance of an oral agreement 

and for permanent injunction. The defendants in their written statement it is 

averred that the suit  is not maintainable stating that the plaintiff’s suit  is 

under easement right, but in Assam such a right is not applicable. Apart from 

mere taking the plea, the defendants didn’t adduce any evidence to show 

that the suit is not maintainable in its present form. 

Hence this issue is decided in affirmative and in favor of the plaintiff.

Issue no 3 

Whether the suit is barred by limitation or any other legislation?
5 | P a g e



Article 54 of Limitation Act provides that:

The period of limitation for a suit for specific performance of a contract 

is three years and the time of limitation starts to run from the date fixed 

for the performance, or, if no such date is fixed, when the plaintiff has 

notice that performance is refused.

The plaintiff in his plaint it is averred that  on 29/12/1997 there was an oral 

agreement between the plaintiff and the defendant no-1 that the defendant 

no-1 would sale 3L of land to the plaintiff on consideration of Rs 3,000/- only 

and the defendant would relinquish and give away another 3L totaling 6L 

land in the one block of the suit dag and patta for the use of passage by 

both the plaintiffs and defendants. Accordingly, the plaintiff has been using 

that passage since 29/12/97.

Here in this case there is no date mention for specific performance of the 

alleged oral  contract dated 29/12/97. The plaintiff  case/plaint  is also silent 

about  the  date  of  notice  of  refusing  the  performance  of  the  alleged  oral 

contract by the defendants. As per the plaintiff  the alleged oral agreement 

was made between the plaintiff and the defendant no-1 on 29/12/97.and it is 

abundantly clear that the plaintiff filed the instant suit (Ts 73/2011) for specific 

performance after a long period of about 12 years. Since the suit is filed after 

about 12 years of the alleged oral agreement dated 29/12/97 hence this suit 

is barred by limitation. 

Hence this issue is decided in affirmative and against the plaintiff.

Issue no 4 & 5

Whether on 29/12/1997 there was an oral agreement between the plaintiff 

and the defendant no-1 for the sale three (3) lessas of land by the defendant 

to the plaintiff on consideration of Rs 3,000/- only and the defendant would 

relinquish and give away another three (3) lessas of land totaling six (6) 
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lessas (as described in the schedules of the plaint) in the one block for the 

use of passage by both the plaintiff and defendants? and

Whether  since  29/12/1997  the  plaintiff  has  been  using  the  passage  (as 

described in the schedules of the plaint) as per the said oral agreement?

The plaintiff in his plaint it is claimed that on 29/12/1997 there was a oral 

agreement between the plaintiff and the defendant no-1 that the defendant 

no-1 would sale 3L of land to the plaintiff on consideration of Rs 3,000/- only 

and the defendant would relinquish and give away another 3L totaling 6L 

land in the one block of the suit dag and patta for the use of passage by 

both the plaintiffs and defendants. Accordingly, the plaintiff has been using 

that passage since 29/12/97. On the other hand the defendants denied the 

aforementioned claims of the plaintiff.

In order to prove the plaintiff’s claim plaintiff has examined himself as Pw-1 

and has brought on record some documents.

I have carefully gone through the oral as well as the documentary evidence 

of the plaintiff side as well as the defendant side. The entire claims of the 

plaintiff are based on an alleged oral agreement dated 29/12/1997.

Documentary  evidence  Ext-1  to  Ext-7  does  not  help  the  plaintiff  side  to 

establish  the  fact  that  there  was  an  oral  agreement  dated  29/12/1997 

between the plaintiff and the defendant no-1 as alleged by the plaintiff in his 

plaint. From the oral testimony of the Pw-1, the plaintiff it is not sufficient 

enough to hold that there was an oral agreement dated 29/12/1997 between 

the plaintiff and defendant no-1 as the testimony of Pw-1 doesn’t receive any 

corroboration from any independent witness. Plaintiff side failed to bring and 

examine any independent witness in support of his case. 

The plaintiff  in his plaint it is further claimed that the he approached the 

defendant no-1 to perform his part by selling of land of 3L to him but the 

defendant didn’t pay any heed and consequently the plaintiff on 10/5/2009 
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arranged a “Mel” of elderly persons of the locality and on that “Mel” the 

plaintiff  deposited  Rs  3,000/  to  the  elderly  persons  in  discharge  of  his 

performance. But the defendants avoided willfully to perform his part. 

From the version of the plaintiff it is found that the plaintiff on 10/5/2009 

arranged a  “mel”  of  elderly  persons of  his  locality  and on that  “mel”  he 

deposited Rs 3,000/ to the elderly people in discharge of his performance. 

But to that effect  the plaintiff  didn’t  examine any witness/elderly persons 

who could through light upon the plaintiff’s case. Further the plaintiff hasn’t 

given any explanation to that effect as well.   

From  the  overall  scrutiny  of  the  plaintiff  evidence  oral  as  well  as 

documentary  it  is  crystal  clear  that  plaintiff  has  failed  to  prove  his  case 

through  cogent,  reliable  and  trustworthy  evidence.  The  plaintiff  failed  to 

prove the fact that there was an oral agreement dated 29/12/1997 between 

the plaintiff and the defendant no-1 as alleged by the plaintiff in his plaint. 

Since the plaintiff  has failed to prove the existence of an oral agreement 

dated 29/12/1997 between him and the defendant no-1 by adducing cogent 

and reliable evidence and as such the question of using the passage (as 

described in the schedules of the plaint) by the plaintiff since 29/12/1997 as 

per the said oral agreement doesn’t arise at all.

Hence these issues are decided in negative and against the plaintiff.

Issue no-6

Whether  the  plaintiff  was/is  willing  to  perform  his  part  of  said  oral 

agreement?

From the findings of issue no-4 and 5 it is found that the plaintiff couldn’t 

establish  the  fact  that  there  was  an  oral  agreement  dated  29/12/197 

between the plaintiff and the defendant no-1 as stated by the plaintiff in his 

plaint and hence the question of plaintiff was/is willing to perform his part of 

said oral agreement does not arise at all.
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Hence this issue is decided in negative and against the plaintiff.

Issue no 7:

To what reliefs the parties are entitled to?

As per order     

Order

           In the result the plaintiff suit is dismissed on contest with cost. 

            Let a decree be drawn up accordingly.

            Given under my hand and seal of this Court on this 20th day of August, 2016 

at Hojai, Nagaon                                                                            

                                                                                       Munsiff,

        Hojai, Nagaon     
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Appendix

Plaintiff witness:

1. Akram Ali (Pw-1)

Defendants witness:

1. Abdul Jamal (Dw-1)

Plaintiff Exhibits:

1. Ext-1 revenue payment receipt.

2. Ext-2 trace map.

3. Ext-3 Sale deed no-7992/1985

4. Ext-4 Sale deed no 3250/1997

5. Ext-5 certified copy of jamabandi of P.P. no 83

6. Ext-6 certified copy of jamabandi of P.P no 30

7. Ext-7 certified copy of jamabandi of P.P no 92

Defendants Exhibits:

1. Ext-Ka certified copy of jamabandi of P.P. No -30

Munsiff,

        Hojai, Nagaon     
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