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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/ CASE

District: Nagaon, Assam

In the Original Court of the Munsiff, Hojai

Present:  JAGAT DAS, A.J.S.

Wednesday, the 31st day of August, 2016

Title Suit No-76/11

1. Sri Naba Kr. Shil alias Nabadwip Shil

S/o- Late Jatindra Kr. Shil

R/o- ward no-7 Lanka Town

Dist- Nagaon, Assam……………plaintiff

           Versus

1. Sri Dhirendra Kr. Shil alias Mantu Shil

S/o-Lt.Nagendra Kr. Shil  

2. Smti. Indhubati Shil

W/o- Lt. Nagendra Kr. Shil

Both R/o- ward no-7, Lanka Town

           Dist- Nagaon, Assam

3. Smti. Sita Shil

W/o Sri Swapan Shil
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D/o Late Nagendra Shil

R/o South Lumding (Near South Lumding L.P School), P.O.Lumding

Dist- Nagaon, Assam……………………defendants

4. Smti. Ananta Bala Shil, W/o- Late Jatindra Kumar Shil

5. Smti. Gita Rani Shil (Kar), W/o-Late Subodh Kar,

D/o- Late Jatindra Kumar Shil…………….proforma defendants 

This  suit/  case  coming  on  for  final  hearing  on  20/7/2016,26/7/2016  & 

24/8/2016  in  the  presence  of  S.B.Roy,  Advocate  for  the  Plaintiff  and  J.  Pandit, 

Advocate for the Defendants.                                      

And having stood for consideration to this  day the Court delivered the following 

judgment:

                                   JUDGMENT

1.  This is a suit filed by the plaintiff for declaration of right, title and 

interest, recovery of Khas possession and for permanent injunction.

2. Subject matter of this suit  :

A plot of land measuring 4L out of 2K-18L covered by dag no-388 of 

P.P. no-297 of Lanka Town Kissam, Mouza-Lanka, Dist- Nagaon, Assam is the 

subject matter of this suit herein after referred to as the suit land which is 

more fully described in the schedule ‘A’ to the plaint. 

3. Case of the plaintiff:   

In brief, the case of the plaintiff is that about 60/65 years ago one 

Jatindra  Kumar  Shil,  the  father/husband  of  the  plaintiff  and  proforma 

defendant no-4 and 5 and his brother Nagendra Shil, the father/husband of 

the defendant no- 1 to 3 occupied govt. land measuring more than 2B-10L 
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including the suit land at Lanka Shil Basti village Kissam and they had been 

jointly possessing the land which subsequently came under Lanka Town area 

under ward no-7 and in the year 1984 on payment of premium govt. issued 

patta in the names of the said brothers in respect of land measuring 2B-8L 

vide P.P.  no-297  dag no-388 of  Lanka Town Kissam, Mouza-Lanka,  Dist- 

Nagaon,  Assam. But  in  the jamabandi  the area of  the land was wrongly 

recorded as 2B-5L and in this way they (both the brothers) became the joint 

owners, title holders and possessors of the land with equal share and they 

had been residing on the land on payment of land revenues. That  the entire 

2B-8L of land was bounded by National Highway in the north, land of the 

predecessor of Netai Das in the south, vacant land of Jyoti Lal Roy in the 

east and Public Road in the west. Jatindra Kr. Shil had his residential house 

on the land facing the National Highway on the north and Nagendra Shil had 

his residential house on the south side of the land facing the public road in 

the west and they had been possessing and enjoying the entire suit patta 

land  with  equal  share  i.e.,  1B-4L  each  without  any  formal  partition  and 

separate possession. After the death of the said brothers viz, Jatindra Nath 

Shil  and  Nagendra  Shil  the  names  of  plaintiff  and  defendant  no-1  was 

mutated in the jamabandi by virtue of right of inheritance.

2.  That after death of Jatindra Kumar Shil his residential house on the 

suit patta land was assessed by the Lanka Municipal Board in the name of his 

wife Smti. Ananta Bala Shil vide holding no-291(old) no-480 (new) ward no-

7. That Jatindra Kr. Shil died leaving behind his son, the plaintiff, his wife, 

the proforma defendant no-4 and his daughter, the proforma defendant no-5 

and they became the owner, title holder of the share of land in the suit dag 

and patta measuring 1B-4L left by Jatindra Kumar Shil.

3.  That the suit patta land is bounded by National Highway in the north 

and the govt. acquisitioned land measuring 1B-2K-10L from the north side of 

the suit dag and patta. The house of Jatindra Nath Shil fell within the said 

1B-2K-10L of land acquisitioned by the govt. and the govt. demolished the 
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said house for construction Rajmargh with due compensation to the plaintiff 

and defendant no-1 for acquisition of the land. That out of the said 1B-2K-

10L land acquisitioned by the govt.  land measuring 1B was acquisitioned 

from the share of land of the plaintiff and the proforma defendant no-4 and 5 

and land measuring 2K-10L was acquisitioned from the share of the land of 

the  principal  defendants.  After  the  said  acquisition  of  the  land,  the  land 

remained in the suit dag and patta is 2K-18L which the legal heirs of Jatindra 

Kumar Shil  and Nagendra Shil  inherited that is land measuring 4L by the 

plaintiff and the proforma defendant t no-4 and 5 and land measuring 2K-14L 

by the principal defendants. That the proforma defendant no-4 and 5 being 

the  mother  and  sister  of  the  plaintiff  and  the  plaintiff  being  their  only 

son/brother relinquished their share in the suit dag and patta land in favor of 

the plaintiff and thus the plaintiff became the absolute owner, title holder of 

the said 4L of land that is the suit land.

4.  That after the acquisition of the land, the plaintiff constructed his own 

ordinary temporary Ek Chali shed on north side of the suit dag land within 

the  roadside  land  of  the  Rastiya  Rajmarg.  The  defendant  no-1  also 

reconstructed the old house of his father and has been residing therein.

5.  That  on  18/4/2009  an  amicable  partition  was  made  between  the 

parties and the plaintiff’s 4L of land (suit land) was partitioned and separate 

possession was handed over to the plaintiff from the north side of the said 

2K-18L of land. The remaining 2K-14L land from the south side was fallen 

into the share of the principal defendants. That a part of the house of the 

defendants  had fallen  within  the said  4L  of  land of  the plaintiff  and the 

defendants stated that they will dismantle that part of the house while the 

plaintiff constructs his house on the land. That on 12/8/2011 while plaintiff 

approached the defendants and asked the defendant to dismantle their part 

of the house which fallen on the land of the plaintiff, the defendants refused 

to dismantle their part house and denied the right, title and interest on the 

suit  land.  That  on  18/8/2011 the  defendants  forcibly  fixed  some fencing 
4 | P a g e



covering the 4L of land of the plaintiff and thus dispossessed the plaintiff  

from the suit land. Hence this suit.

4.  The principal defendants appeared in the suit and contested the suit 

by filing their written statement jointly. The suit proceed ex par tee against 

the proforma defendants no-4 and 5 as they remained abscent without step 

despite due service of summons.

5.  Case of the principal defendants

The defendants in their written statement took the usual pleas such 

as there is no cause of action for the suit, the suit is not maintainable in its 

present form, and the suit is barred by law of limitation. The defendants in 

their written statement it is averred that the suit is bad for non joinder of 

necessary  parties.  The  Revenue  department,  Govt  of  Assam  and  NHAI, 

Central  govt.  are  necessary  parties  to  the suit.  It  is  also  averred by the 

defendants that the description of the suit land is incorrect, defective and 

vague in material particulars. The area of the suit land and the boundary 

more  specifically  the  east  boundary  mentioned  in  schedule  ‘A’  are  not 

correct. The defendants in their written statement described the true state of 

affairs as that the suit patta contained land measuring 2B-5L and not 2B-8L. 

The suit patta and dag land belonged to two brothers viz, Jatindra Kumar 

Shil, the father/husband of the plaintiff and proforma defendant no-4 and 5 

and Nagendra Shil, the father/husband of the defendant no- 1 to 3 and both 

of them had been possessing the said land in ejamali in equal shares that is 

1B-2,1/2L each.  Jatindra Kr. Shil  constructed his  residential  house on the 

north side of the suit patta and dag land and Ngaendra Kr. Shil constructed 

his residential house on the south side of the suit patta and dag land and 

both of them had been residing with their respective family members. That 

after the death of Jatindra Kr.Shil and Nagendra Kr. Shil their share over the 

suit patta and dag land along with the their residential houses over the suit 

dag and patta land devolved into their respective legal heirs including the 
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plaintiff and the principal defendants. That the defendant no-1 being only the 

son/brother of defendant 2 and 3 they gave up their right, interest in respect 

of their share in the said property in favor of the defendant no-1 and thus 

the defendant no-1 became the sole owner and possessor of the said 1B-2, 

1/2L land of land belonging to share of his father Nagendar Kr. Shil. That on 

7/3/2000 there was an oral amicable partition between the legal heirs of the 

Jatindra  Kr.  Shil  and  the  defendants  and  the  land  measuring  1B-21/2L 

including the residential house thereon of the north side of 2B-5L fell into the 

share of heirs of Jatindra Kr. Shil and land measuring 1B-2,1/2L of south side 

including the residential house thereon fell into the share of defendants and 

accordingly  the  parties  had/have  been possessing  their  respective  shares 

exclusively and separately as of their own exclusives rights. The boundaries 

of both the parties are well demarcated. The plaintiff himself erected pucca 

pillar post in the east and west end in his southern boundary. There was/is a  

bamboo fencing in the boundary of the both the parties. That in 2001 the 

defendant no-1 renovated and reconstructed the old wooden structure house 

constructed  by  his  father  in  to  a  CI  sheet  roofed  brick  wall  house  with 

verandahs on both sides on the same place of the old house.

6.  That  in  2008  the  National  Highway  Authority  of  India  (NHAI) 

acquisitioned land measuring 1B-2K-10L from the north and east side (from 

the north boundary and part of the east boundary) of the suit patta and dag 

land that is land measuring 1B was acquisitioned from the share of land of 

the plaintiff and the proforma defendant no-4 and 5 and land measuring 2K-

10L was acquisitioned from the share of the land of the principal defendants 

with due compensations. The house of Jatindra Kr. Shil fell  within the said 

1B  land  acquisitioned  by  the  Govt  which  was  demolished  and  after 

acquisition land measuring 2,1/2L remained with the plaintiff and proforma 

defendant  no-4  and  5  and  land  measuring  2K  12,1/2Lremained  with  the 

principal  defendants.  That  after  the  acquisition  of  the  land,  the  plaintiff 

constructed his own ordinary temporary Ek Chali shed on north side of the 
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suit dag and patta within his 2,1/2L land  and had/has been residing with his 

family members.

7.  That after acquisition as the land of the plaintiff got reduced to 2,1/2L 

only the plaintiff developed greed and jealously and his eyes fallen in the 

land of  the defendants.  That the defendant filed petition before the C.O. 

Lanka with due notice to the plaintiff  for measurement of the plaintiff and 

defendant land and accordingly on 11/2/2010 the Mandal came in to the suit 

dag and patta and measured the land of  both the parties and found that the 

area of the land of the parties correct.  The plaintiff out of sheer greed and 

with  some  ulterior  motive  to  make  some  wrongful  gain  and  to  cause 

wrongful loss to the defendants has filed this false suit. Hence defendants 

have prayed for dismissal of the plaintiff’s suit with compensatory cost.

8. Issues:   

 Upon  the  basis  of  rival  pleadings  the  following  issues  have  been 

framed for determination:

1. Whether there is any cause of action for the suit or not?

2. Whether the suit is maintainable in its present form or not?

3. Whether the suit is barred by the law of imitation or any other legislation?

4. Whether the description of the suit land is incorrect, defective and vague in 

material particulars?

5. Whether the suit is bad for defect of necessary parties?

6. Whether the plaintiff has right, title and interest over suit land and if so, to 

what extent?

7. Whether the plaintiff was in physical possession over the suit land and on 

18/08/2011  was  dispossessed  by  the  defendants  and  hence  entitled  to 

recovery of khas possession of the suit land?
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8. To what reliefs the parties are entitled to?

9.  During  trial  plaintiff  side  has  examined  two  witnesses  and  has 

exhibited  certain  documents.  Defendant  side  has  examined  two  nos.  of 

witnesses besides exhibiting certain documents.

10. Discussions, decisions and reasons thereof  :

Issue no-1:

Whether there is any cause of action for the suit or not?

The plaintiff in his plaint it is claimed that the suit patta contained 

land measuring 2B-8L.But in the jamabandi the area of the land was wrongly 

recorded as 2B-5L.The suit patta and dag land belonged to two brothers viz,  

Jatindra  Kumar  Shil,  the  father/husband  of  the  plaintiff  and  proforma 

defendant  no-4  and  5  and  Nagendra  Shil,  the  father/husband  of  the 

defendant no- 1 to 3 and both of them had been possessing the said land in 

ejamali  in  equal  shares  that  is  1B-4L  each.  That  the  suit  patta  land  is 

bounded by National Highway in the north and the govt. acquisitioned land 

measuring 1B-2K-10L from the north side of the suit  dag and patta. The 

house  of  Jatindra  Nath  Shil  fell  within  the  said  1B-2K-10L  of  land 

acquisitioned  by  the  govt.  and  the  govt.  demolished  the  said  house  for 

construction of Rastriya Rajmargh with due compensation to the plaintiff and 

defendant no-1 for acquisition of the land. That out of the said 1B-2K-10L 

land acquisitioned by the govt. land measuring 1B was acquisitioned from the 

share of land of the plaintiff and the proforma defendant no-4 and 5 and 

land measuring 2K-10L was acquisitioned from the share of the land of the 

principal defendants. After the said acquisition of the land, the land remained 

in the suit dag and patta is 2K-18L which the legal heirs of Jatindra Kumar 

Shil and Nagendra Shil inherited that is land measuring 4L by the plaintiff and 

the proforma defendant t  no-4 and 5 and land measuring 2K-14L by the 
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principal  defendants.  That  the proforma defendant  no-4 and 5 being the 

mother and sister of the plaintiff and the plaintiff being their only son/brother 

relinquished their share in the suit dag and patta land in favor of the plaintiff  

and thus the plaintiff became the absolute owner, title holder of the said 4L 

of land that is the suit land. That after the acquisition of the land, the plaintiff 

constructed his own ordinary temporary Ek Chali shed on north side of the 

suit  dag  land  within  the  roadside  land  of  the  Rastriya  Rajmarg.  The 

defendant no-1 also reconstructed the old house of his father and has been 

residing therein.

That  on  18/4/2009  an  amicable  partition  was  made  between  the 

parties and the plaintiff’s 4L of land (suit land) was partitioned and separate 

possession was handed over to the plaintiff from the north side of the said 

2K-18L of land. The remaining 2K-14L land from the south side was fallen 

into the share of the principal defendants. That a part of the house of the 

defendants  had fallen  within  the said  4L  of  land of  the plaintiff  and the 

defendants stated that they will dismantle that part of the house while the 

plaintiff constructs his house on the land. That on 12/8/2011 while plaintiff 

approached the defendants and asked the defendant to dismantle their part 

of the house which fallen on the land of the plaintiff, the defendants refused 

to dismantle their part house and denied the right, title and interest on the 

suit  land.  That  on  18/8/2011 the  defendants  forcibly  fixed  some fencing 

covering the 4L of land of the plaintiff and thus dispossessed the plaintiff  

from the suit land.

On the other  hand the defendants  in  their  written statement  it  is 

claimed that the suit patta contained land measuring 2B-5L and not 2B-8L. 

The suit patta and dag land belonged to two brothers viz, Jatindra Kumar 

Shil, the father/husband of the plaintiff and proforma defendant no-4 and 5 

and Nagendra Shil, the father/husband of the defendant no- 1 to 3 and both 

of them had been possessing the said land in ejamali in equal shares that is 

1B-2,21/2L each. Jatindra Kr. Shil constructed his residential house on the 
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north side of the suit patta and dag land and Ngaendra Kr. Shil constructed 

his residential house on the south side of the suit patta and dag land and 

both of them had been residing with their respective family members. That 

after the death of Jatindra Kr.Shil and Nagendra Kr. Shil their share over the 

suit patta and dag land along with the their residential house over the suit 

dag and patta land devolved into their respective legal heirs including the 

plaintiff and the principal defendants. That the defendant no-1 being only the 

son/brother of defendant 2 and 3 they gave up their right, interest in respect 

of their share in the said property in favor of the defendant no-1 and thus 

the defendant no-1 became the sole owner and possessor of the said 1B-2, 

1/2L land of land belonging to share of his father Nagendar Kr. Shil. That on 

7/3/2000 there was an oral amicable partition between the legal heirs of thee 

Jatindra  Kr.  Shil  and  the  defendants  and  the  land  measuring  1B-2,1/2L 

including the residential house thereon of the north side of 2B-5L fell into the 

share of heirs of Jatindra Kr. Shil and land measuring 1B-21/2L of south side 

including the residential house thereon fell into the share of defendants and 

accordingly  the  parties  had/have  been possessing  their  respective  shares 

exclusively  and  separately  as  of  their  own  exclusives  rights.  That  after 

acquisition of the suit patta land by the govt in 2008, the land of the plaintiff  

got  reduced  to  2,  1/2L  only.  Further  defendant  denied  the  claim of  the 

plaintiff  that  on  18/8/2011  the  defendants  forcibly  fixed  some  fencing 

covering the 4L of land of the plaintiff and thus dispossessed the plaintiff  

from the suit land.

So,  there  exist  allegations  and  counter  allegations  between  the 

parties which demands adjudication by the court.  As there exists  dispute 

between the parties hence there is cause of action for the suit.

Hence this issue is decided in affirmative.

Issue No 2:

Whether the suit is maintainable in its present form or not?
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This suit is filed by the plaintiff for declaration, recovery of possession 

and for permanent injunction. The defendants in their written statement it is 

averred that the suit is not maintainable. But upon perusal of the pleading of 

the defendants nothing found that can prove the defendants plea of non 

maintainability. Moreover, according to Order 8 Rule 2 of CPC defendants are 

under an obligation to state all facts which would go to show that the suit is  

not maintainable but in the case in hand no such facts have been pleaded by 

the defendants.

Hence this issue is decided in affirmative and in favor of the plaintiff.

Issue No 3

Whether the suit is barred by law of limitation or any other 

legislation?

The defendants in their written statement it is claimed that the suit is 

barred  by law of  limitation,  but  the defendants  in  their  pleadings  stated 

nothing as to how the suit is barred by law of limitation. Further it appears 

from the plaint that the suit was filed on 22/11/2011 and the cause of action 

arose on 18/4/2010, 12/8/2011, 18/8/2011 and on other subsequent dates. 

Hence it is seen that the suit was filed well within the period of limitation.

Hence this issue is decided in negative and in favor of the plaintiff.

Issue no-4

Whether  the  description  of  the  suit  land  is  incorrect, 

defective and vague in material particulars?

The plaintiff in his plaint it is claimed that the suit land is a plot of 

land measuring 4L out of 2K-18L covered by dag no-388 of P.P. no-297 of 

Lanka Town Kissam, Mouza-Lanka, Dist- Nagaon, Assam bounded by North- 

Rastriya Raj Marg, South- land of the defendants of the suit dag and patta, 

East – land of Jyoti Lal Roy and in West- Public Road.
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The defendant in their written statements it is averred that the suit 

land is vague, in correct and defective in material particulars. The area of the 

suit land and the boundary more specifically the east boundary mentioned in 

schedule ‘A’ are not correct.

Pw-1 in his cross examination it is deposed that about 60/65 years 

back govt. issued patta to his father and to his uncle. He submitted Ext-1, 

the patta of the suit land in this case. He further deposed that in the 2nd page 

of Ext-1 the area of the land is 2B-5L but it has been written as 2B-8L by 

overwriting it. He doesn’t know who had written it and there is no signature 

of anyone below the overwriting.  During his cross examination he admits 

that the suit patta contains 2B-5L land since earlier.   

Hence in view above it is abundantly clear that though the plaintiff 

has claimed in his plaint that originally the suit patta and dag contains land 

measuring 2B-8L but he admits it in his cross examination that the suit patta 

contains land measuring 2B-5L since earlier. Perusal of the Ext-1 also shows 

that the suit patta (297) originally stood in the name of the Jatindra Kumar 

Shil and Nagendra Kr.Shil, the father/predecessor in interest of the plaintiff 

and defendants respectively, covered by only one dag vide dag no-388 (suit 

dag) and the dag contains land measuring 2B-5L and after overwriting it has 

been made as 2B-8L and below overwriting none has put signature. 

Perusal of the suit patta Jamabandi (Ext-2) shows that originally the 

suit patta and dag land contains land measuring 2B-5L and after acquisition 

of land measuring 1B-2K-10L from the suit patta and dag land by the govt. 

for construction of Rastriya Rasmarg the suit patta and dag land remains 2K-

15L.  Hence  from Ext-2  it  is  seen  that  the  suit  patta  land  contains  land 

measuring only 2K-15L and not 2K-18L as stated by the plaintiff in is plaint 

and consequently,  the description of  the suit  land is  found incorrect  and 

defective.  

Hence this issue is decided in affirmative and against the plaintiff.
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Issue no-5

Whether the suit is bad for defect of necessary parties?

The defendants in their written statement it is claimed that the suit is 

bad for non joinder of  necessary parties.  The defendants in their  written 

statement  it  is  stated  that  the  Revenue  department,  Govt  of  Assam and 

NHAI, Central govt. are necessary parties to the suit.

A necessary party is one whose presence is indispensable for effective 

adjudication of the suit and in absence of whom no effective decree can be 

passed. Here in this suit the presence of the Revenue department, Govt of 

Assam and NHAI, Central govt is not required for effective adjudication of the 

suit as no relief has been sought against them.  

Hence this issue is decided in negative and in favor of the plaintiff.

Issue no 6

Whether the plaintiff has right, title and interest over the suit 

land and if so, to what extent?

The plaintiffs in his plaint he has prayed for declaration of his right, 

title and interest over the schedule ‘A’ land on the basis right of inheritance. 

The plaintiff in his plaint it is claimed that he has right over 4L of land (suit 

land) out of  2K-18L of  the suit  dag and patta  land after  the land being 

acquisitioned by the govt. for construction of Rastriya Rasmarg. 

Pw-1 in his cross examination it is deposed that about 60/65 years 

back govt issued patta to his father and to his uncle. He submitted Ext-1, the 

patta of the suit land in this case. He further deposed that in the 2 nd page of 

Ext-1 the area of the land is 2B-5L but it  has been written as 2B-8L by 
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overwriting it. He doesn’t know who had written it and there is no signature 

of anyone below the overwriting.  During his cross examination he admits 

that the suit patta contains 2B-5L land since earlier. 

Perusal of the suit patta Jamabandi (Ext-2) shows that originally the 

suit patta and dag land contains land measuring 2B-5L and after acquisition 

of land measuring 1B-2K-10L from the suit patta and dag land by the govt. 

for construction of Rastriya Rasmarg the suit patta and dag land remains 2K-

15L. Hence from the Ext-2 it is seen that the suit patta land contains land 

measuring only 2K-15L and not 2K-18L as stated by the plaintiff in is plaint.

Hence in view above it is abundantly clear that though the plaintiff 

has  claimed  in  his  plaint  that  originally  the  suit  and  dag  contains  land 

measuring 2B-8L but he admits it in his cross examination that the suit patta 

contains land measuring 2B-5L since earlier. Perusal of the Ext-1 also shows 

that the suit patta (297) originally stood in the name of the Jatindra Kumar 

Shil and Nagendra Kr.Shil, the father/predecessor in interest of the plaintiff 

and defendants respectively, covered by only one dag vide dag no-388 (suit 

dag) and the dag contains land measuring 2B-5L and after overwriting it has 

been made as 2B-8L and below overwriting none has put signature. 

The  admitted  position  between  the  parties  is  that  the  both  the 

brothers Jatindra Kumar Shil and Nagendra Kr.Shil (original pattaders) had 

been possessing the said land (suit dag and patta land) in ejamali in equal 

shares. As the total suit patta and dag land admittedly contains 2B-5L and 

hence brothers had possessing the said land in two equal shares that is 1B-2, 

1/2L each and after death of the aforesaid two brothers the plaintiff  and 

principal defendants inherited their respective share that is land measuring 

1B-2, 1/2L each.

It is also admitted position that govt. acquisitioned land measuring 

1B-2K-10L from the north side of the suit dag and patta. It is also admitted 

position that the govt acquisitioned land measuring 1B from the share of the 
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land of the plaintiff. Hence after acquisition of 1B land from the share of the 

plaintiff, the land remains in the share of the plaintiff is 2, 1/2L and not 4L as 

alleged by the plaintiff in his plaint.

Hence in view of above discussion made on the basis of admitted fact 

by the plaintiff it is abundantly clear that the plaintiff has right , title and 

interest over the 2,1/2L of land of the suit dag and patta land and not 4L of 

land as alleged by the plaintiff in his plaint.

Hence this issue is decided accordingly.

Issue no-7

Whether the plaintiff was in physical possession over the suit 

land and on 18/08/2011 was dispossessed by the defendants and 

hence entitled to recovery of khas possession of the suit land?

The plaintiff in his plaint it is claimed that on 18/4/2009 an amicable 

partition was made between the parties and the plaintiff’s 4L of land (suit 

land)  was  partitioned  and  separate  possession  was  handed  over  to  the 

plaintiff from the north side of the said 2K-18L of land. The remaining 2K-14L 

land  from  the  south  side  was  fallen  into  the  share  of  the  principal 

defendants. That a part of the house of the defendants had fallen within the 

said  4L  of  land  of  the  plaintiff  and  the  defendants  stated  that  they  will 

dismantle that part of the house while the plaintiff constructs his house on 

the land. That on 12/8/2011 while plaintiff approached the defendants and 

asked the defendant to dismantle their part of the house which fallen on the 

land of the plaintiff, the defendants refused to dismantle their part house and 

denied the right, title and interest on the suit land. That on 18/8/2011 the 

defendants forcibly fixed some fencing covering the 4L of land of the plaintiff 

and thus dispossessed the plaintiff from the suit land.

The defendants in their  written statement denied the allegation of 

dispossession as alleged by the plaintiff in his plaint.
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The plaintiff in his plaint it is stated that a part of the house of the 

defendants had fallen within the said 4L of land (suit land) of the plaintiff and 

the defendants stated that they will dismantle that part of the house while 

the plaintiff constructs his house on the land. Later on the plaintiff stated in 

his  plaint  that  on  18/8/2011  the  defendants  forcibly  fixed  some  fencing 

covering the 4L of land of the plaintiff and thus dispossessed the plaintiff  

from the suit land.

Hence  it  is  seen  that  the  plaintiff  has  stated  two  contradictory 

statements in his plaint in respect of the allegation of dispossession of the 

plaintiff from the suit land by the defendants. If a part of the house of the 

defendant  had  fallen  in  the  suit  land  then  how  could  the  defendants 

dispossess the plaintiff by fixing fencing thereon. Hence the staments of the 

plaintiff is not at all believable and trustworthy.

The Pw-3 in his cross examination it is deposed that the defendants 

neither dispossessed nor evicted the plaintiff from any land (suit land). The 

defendant tried to dispossess the plaintiff but failed. He further deposed that 

there is bamboo fencing between the land of plaintiff and defendant.

Hence in view of above it is found that the plaintiff failed to prove his  

contention that on 18/08/2011 he was dispossessed by the defendants as 

alleged.

Hence this issue is decided in negative and against the plaintiff.

Issue no 8

To what reliefs the parties are entitled to?

As per order

Order

In the result the plaintiff suit is partly decreed on contest. No cost. 
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It is hereby declared that the plaintiff has right, title and interest over 

the 2, 1/2L of schedule land of the plaint.

The  defendant  is  permanently  restrained  from  creating  any 

disturbance to the plaintiff during enjoying possession over the 2, 1/2L of the 

schedule land of the plaint.

Let a decree be drawn up accordingly.

Given under  my hand  and  seal  of  this  Court  on this  31st  day  of 

August, 2016 at Hojai, Nagaon 

             Munsiff,

        Hojai, Nagaon  
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Appendix

Plaintiff witness:

1. Naba Kr. Shil (PW-1)

2. Swapan Shil (PW-2)

Defendants witness:

1. Dhirendra Kr. Shil(DW-1)

2. Tapan Das (DW-2)

Plaintiff Exhibits:

1. Ext-1 is the suit patta no-297

2. Ext-2 certified copy of jamabandi of suit patta -297

3. Ext-3 is the revenue payment receipts.

4. Ext-4 to Ext-4(8) are the Municipal Tax payment receipts.

Defendants Exhibits:

1. Ext-Ka is the certified copy of jamabandi of PP no -297

2. Ext-Kha is the receipt of payment of premium. 

3. Ext-Ga is the refugee registration certificate. 

4. Ext-Gha to Gha (2) is the municipality tax payment receipts. 

5. Ext-Unga is ownership certificate. 

6. Ext-Ca is the revenue payment receipt.

7. Ext-Cha is the clearance certificate.
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8. Ext- Jha is the Salisnama dated 19/2/2010.

9. Ext- Chaa notice of boundary demarcation.

Munsiff,

        Hojai, Nagaon     
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