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IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE

HOJAI, SANKARDEV NAGAR.

                                     Criminal Appeal  -79/13  

Sri Gautam  Chakraborty – Appellant 

Vs.

1. State of Assam 

2. Sri Subrata Ghosh – Respondents 

                                   Present : Sri M. Kalita, A.J.S. 

                                     Addl. Dist. & Sessions Judge 

                                      Hojai, Sankardev Nagar. 

Ld. advocate for the accused appellant : Mr. B.B. Sarkar.  

Ld. advocate for the State : Mr. R. Roy, Addl. P.P. 

Ld. Advocate for the respondent : Mr. MR. D. Singha

Argument heard on : 13/6/16 

Judgment delivered  on : 16/6/16  

Judgment 

1.                        This  appeal  is directed  against  the judgment  and 

order  dated  13/8/13 passed  by  Ld.  S.D.J.M.  Hojai  Sankardev Nagar  in-

connection  with   C.R.   case  No.  150/2009    by  convicting   the   accused 

appellant   U/S  138  of   N.I.  Act  .  As  reflected  in  the   case   record   the 

appellant’s case  in brief is that   the  respondent  as a  complainant  had  filed 

the  complaint  before  Ld.  S.D.J.M.  Hojai  Sankardev Nagar stating  inter-alia 
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that  the  accused  appellant being his friend approached  him  on 15/ 3/08 to  

extend a loan amounting to  Rs. 90,000/-  . As  there was  a good  relationship 

he  extended the  loan of Rs. 90,000/- to the  accused  appellant .  Then  the 

complainant  requested  him for repayment  the said amount  on several times. 

But  the accused  appellant  was avoiding  to make  the  payment . After 

repeated persuasion,     the accused appellant  handed over a cheque bearing 

Check No 586520 dated  2/3/200 for  an   amount of   Rs. 90,000/- . But  when 

the cheque  was  presented before  S.B.I.  Lumding ,  then the   cheque  was 

not encased and   for  insufficiency of  fund  in the   account of   accused 

appellant .   

2.                         There after  the  complainant  issued  a  statutory 

legal  notice  to the  accused  appellant  U/S 138(B) N.I. Act through registered 

A.D. to    repay   the money  within statutory  period of  15 days and   thereby 

the accused  appellant  cheated  the complainant and  caused  monetary   loss  

for the   complainant .   So finding no other alternative he filled the case   for  

taking  necessary  action  against  accused  appellant as per  provision of  law . 

3.                            After receiving the complaint petition the Ld. S.D.J.M.  

took  cognizance  and accordingly  issued  notice to  the  accused appellant for  

his appearance . Then  the substance of the  acquisition  was explained to the 

accused  to which  they pleaded not  guilty and claimed to be tried  .  During  

the trial  the complainant  examined as many as  4  P.W.s  including  himself 

and two Bank  Official   to prove  the  charge . Then   the  accused was 

examined  U/S 313  Cr.P.C.   The  defence  case  was  total  denial  .  The 

accused  examined  himself as defence  witness  in support  of his  case .  And  

on close  of the  trial  the  Ld.  Court  below  delivered  the judgment  by 

convicting  the  accused/ appellant  with sentence as follows : 

    “36. Considering  the nature  of the offence  and  the  other  attending  facts 

and  circumstances  of  the case ,  the  accused  Gautam  Chakraborty  is 

convicted  of the offence  under section 138 of  Negotiable Instruments Act , 

1881 and  accordingly, he is  sentenced to  undergo  simple  imprisonment  for 

six  months   for   the  dishonor  of  the  said   cheque   and   further  to  pay 
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consolidated   compensation   of   Rs.  1,80,000/-(Rupees  One   Lakh  Eighty 

Thousand only)  to  the complainant  as  the consolidated cheque  amount  is 

Rs. 90,000/-  and  about  four  years have  elapsed from  the date  of  issuance 

of cheque. It is  further directed  that  the  accused  shall undergo  simple 

imprisonment  for  another  one  month  in  default of the  payment  of  

compensation.”   

4.                    And on  being  highly  aggrieved  with the  above 

impugned   judgment and order   the  accused appellant  has  preferred  this  

appeal  on  following  grounds . 

(i)  The  Ld.  Court  below  committed  serious  error  in  both  law 

and fact while  passing  the  impugned  judgment  and order dated 

13/8/13  . 

(ii)  The Ld.  court  below misconceived and did not  properly  and 

correctly scrutinize the evidence  and arrived at  erroneous  conclusion 

in  finding  the  appellant  as guilty  on the  basis  of  untrustworthy 

evidence  of  P.W.s. 

(iii)  The Ld.  Court  below  failed  to  scrutinize in evidence   proper 

way  as there  were  some  material  contradictions  in the evidence  of 

P.W.s. and   no  reliance  can be place  on such evidence. 

(iv)  The Ld.  Court  below  erroneously decided  the  case  though  the 

complainant    failed  to  prove  that  there was  a legally  enforceable 

debt ,  that the cheque  was  drawn from  the  amount  of   bank  for 

discharging  of any  debt or   there is any other liability ,  and the 

cheque   so  issued  had been  returned for  insufficiency  of  fund. 

(v)  The prosecution  failed  to  examine  the vital  witnesses  namely 

Titu Acharjee  during  the  trial  for  which  the prejudice  was  caused 

to the  accused  appellant . 

(vi)  Though  there is  no any  evidence  to show that  the claimant 

had  the financial  capacity  to lend  the  said  amount ,  but   the 
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impugned   judgment   was   delivered   by   not  considering   such 

materials  .  So   the  appellant  has   prayed  for   sitting  aside   the 

impugned  judgment and to acquit  him .  

 5.                    The   respondent   has   submitted   the   written 

objection  by  controverting   the facts memtion in the memo of appeal   and 

also  by  stating  the  grounds   that  there is  no  cause  of  action  for 

preferring  the appeal ,  the memo of appeal  is  vague, incomplete  , defective 

and frivolous and the  Ld.  Court  below committed  no error  in passing  the 

impugned  judgment . The  respondent  has  further  stated  that  the  Ld. 

Court Below  did not   misconceive the  evidence .  The  Ld.  Lower  Court  

properly  scrutinized  the  evidence  by applying  the judicial  mind .  The 

respondent  was  fully  successful  to  prove  the ingredients that  there  was  a 

fully  recoverable  debt , the  cheque  was  drawn  from  account  of  bank  for 

other  liability  which pre-suppose  a legally  enforceable  dept , the cheque 

was    returned   by the  bank  for insufficient  fund. So  the  respondent  has 

prayed for   dismissing  the appeal  for lack of merit .

6.               The  case record  of Ld.  Lower  Court  has been 

received.  I have  perused  the case record . 

7.                     Heard  from  both sides . The Ld.  counsel  for the 

appellant  has  vehemently  submitted  that  no  cheque  was  given  by 

accused  appellant in favour of the  respondent  . The  cheque  was only issued 

in  favour  of  one  Titu Acharjee.  The complainant / respondent  himself  

admitted  some  vital   information  which  is   very  must   important   for 

deciding  the case .  But  the Ld.   Court  below  did not  scrutinize  the 

evidence  carefully  . And the   evidence  has  not been  properly  scrutinized. 

The Ld. Counsel   for  appellant  has  further  submitted  that  there was  no 

material  in the  case record  to  show  that  the  accused  had  actually  taken 

the  money  as  loan . Moreover  the  reply  given  by the  accused  appellant  
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against  the statutory notice  of the  complainant has  not  been  submitted  as 

exhibit  during  the trial. 

8.                         By controverting  the  above  submissions  of the 

appellant,  the  Ld. Counsel   for respondent  has   submitted that  all  the 

ingredients  of offence  U/S 138 N.I. Act  needed   for  convicting  the accused 

has been  fulfilled   and established  by the  complainant/ respondent  . The 

Ld.  Lower  Court  carefully  scrutinized  and finally applying  judicious  mind 

convicted   the  accused  appellant    .   The   complainant/  respondent 

established   that  there was  a legally  enforceable  debt .

9.                            I  have  given   the  anxious  thought   to the above  

submissions of  Ld.  Counsels   for  deciding  the merits of the  grounds   of 

appeal .  

10.                        For  deciding   the  legality    of  the   impugned 

judgment  in the  light of the  grounds  raised  by  the  appellant  I  find  it  

appropriate  to present  the sum and substance of the  evidences  adduced by 

P.W.  and D.W.s  

11.                        P.W.1   Subrata  Ghosh   has   asserted   that   he 

extended  the  loan   amounting  to  Rs.  90,000/-   on  15/3/2008   because 

accused was  his friend and accused  approached him  for  extending  the loan 

amount .  He  extended  the loan  amount without interest . 

12.                         In the cross-examination P.W.1  has  admitted  that 

he  did not describe  in the  complained  petition   on which place  and at  what 

time  the  money  was  given  to the  accused .  He  has  further admitted  that  

in the  reply  given by  accused  against  his statutory notice  accused  made 

some  allegations   against  him .  Accused  had  mentioned  that  the  blank  

chaque  was  given  to one Titu Acharjee only.  In the cross-examination P.W.1 

has   revealed that the loan  was   extended   by him  only  as the farm 

Overseas Capital Corporation(India), New Delhi used to extend the loan and 

the said  Titu  Achajee was  the agent of  that farm . 
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13.                      P.W.2 Ashit Boron Roy  the Branch Manager of  P.N.B.

(Punjan National Bank)   Lumding branch , and P.W.3 Arun Ch. Das  Special 

Assistant    S.B.I.   Lumding  Brunch    have  deposed  that   Subrata  Ghosh 

presented  the cheque  No- 586520 before State Bank of  India,   Lumding 

branch . The  Chaque  was  sent  to P.N.B.  for    collection . And ultimately  

both the bank refused to encash   for insufficiancy of   fund. 

14.              P.W.4   Gonesh  Das   has   stated   that   Gautam 

Chakraborty  issued a cheque  to the  complainant   Subrta   Ghosh  as he 

received  the loan  from  the complainant . The cheque  was  handed over on 

2/3/09. 

15.                          In the  cross-examination  P.W.4  has  not stated  any  

contradictory fact  in  his  evidence . 

16.                  D.W.1  Gautam Chakraborty ,  the  accused/ appelant 

has deposed  in his evidence  that  he only  issued  the cheque  in the  name of 

Titu Acherjee   in the last part  of  February, 2009. The blank cheque  was 

issued  without  his signature   as  Titu Acharjee   was  the  agent  of the Farm 

of  Overseas Capital Corporation(India), New Delhi   .  He    also stated  that as 

Subrata Ghosh had  asked  him  for  the facility  of loan  extended  by  said 

farm . 

17.                      On the cross-examination D.W.1  has  admitted  that 

in the  month  on  February  2009  he  paid  Rs. 40,000/- to the complainant . 

18.                            On  appreciation  of evidence in proper  prospect  it 

is  found  that the complainant has  established  with  cogent  evidence  that 

there  was  a  relation between  him  and the  accused  and  in question  of 

facility  of   transaction  made    by  the   farm   of   Overseas  Capital 

Corporation(India), New Delhi  the cheque  was issued . And subsequently  the 

cheque was  presented  to the  bank and  bank  returned  it  for  insufficiency 

of fund. 
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19.                             After meticulous  examination  of materials  on record 

including   the  exhibited   documents   it  is   found   that   in  the   Ext-2 

both the  branch of bank cited the reason  as   insufficiency  of fund .  Ext-2 

clearly shows  that  the  signature  of accused  Gautam  Charkaborty  was 

given  in the  cheque  and the account number  of PNB was  mentioned  in the 

cheque . It is  also  found  from the materials  on record  that  though the  

accused has  taken the plea  that  he had  issued  the cheque  without  putting 

his signature . But  he has nowhere  mentioned   that  his signature   appeares 

in the  Ext-2  is  forge signature. Moreover  he  did not  pray for  referring   the 

cheque  for expert  opinion  to  determine  the  genuineness of the  signature , 

though  he  had  the onus of proof to establish that  the  signature  is forge 

one .  

20.                             Other  important  grounds   raised   by  accused  / 

appellant  is  that  the  complainant   had  not the   capacity  to extend  the 

amount  of Rs. 90,000/-  as loan  because  he  is  a “thelasamia  patent”  and  

his  family has been   maintained  by the  earning  of  his father  and also   he 

never  paid    income-text.   He  has  further   revealed  that  though  he  is a  

thelasamia  patient  but  there  was  sufficient  income  in the  family .

21.                                  I  deem also appropriate  to quote  the provision  of  

section  138 and 139 of NI Act  for  deciding  the merit  of the appeal.  Section  

138  and section 139 of NI Act reads as follows: 

       Section 138  N.I. Act: Dishonour of cheque for  insufficiency, etc, of  funds  

in  the  account .-Where  any cheque  drawn by a  person on an  account  

maintained  by  him  with a banker for  payment  of  any  amount of   money  

to  another  person from  out  of  that account  for  discharging , in  whole or  

in part, of  any  debt or  other  liability, is  returned by  the bank  unpaid ,  

either  because  of the amount  of money  standing  to the credit of  that  

account  is insufficient to honour the  cheque  or that  it exceeds  the  amount  

arranged to be  paid  from  that  account  by  an  agreement made  with  that  

bank , such  person  shall  be  deemed to have committed  an  offence and  

shall, without  prejudice  to any  other provisions  of  this  Act , be punished  
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with  imprisonment  for  a term which  may  be  extended  to two years, or  

with fine which  may  extended to twice  the  amount  of the  cheque, or  with  

both: 

        Provided that  nothing  contained  in  this section  shall apply unless-

(a) The  cheque  has  been presented  to  the  bank  within a period  of six  

months from  the  date  on which  it is  drawn  or  within the  period  of  its  

validity, whichever is earlier ; 

(b) The prayer  or  the  holder  in  due  course  of the cheque , as  the case  

may  be , makes a demand  for  the  prayer  of  the said  amount of money  by  

giving a notice in writing , to  the drawer  of the  cheque, within  third days of  

the receipt  of  information  by him  from  the  bank regarding  the  return of  

the  cheque as  unpaid ; and 

(c) The  drawer of  such  cheque fails to  make  the  payment for  the said  

amount  of  money  to the  payee or, as the  case  may  be , to the  holder in  

due  course  of the  cheque , within  fifteen days  of the  receipt of the  said  

notice. 

139 : Presumption in  favour of   holder- It  shall  be  presumed ,  

unless  the   contrary  is   proved,  that   the   holder  od  a  cheque  

received  the cheque of  the  nature referred to  in  section  138  for  

the  discharge in whole or in  part , of  any  debt  or  other  liability.

                     The decision of  Apex Court in Krishna Janardhan Bhat Vs.  

Dattatraya G. Gegde, reported  in (2008)  Crl. L. J. 1172  is also very  much  

relevant  for  appreciating  the  evidence  of P.W.s  and D.W.s  in proper  

perspective   in  the  instant   case  ,  basically  in   content  of   rebuttal  of  

presumption  by the  accused . The Apex Court  specifically  held that  Court  

should not  be blind to the  ground realities and  rebuttal of  presumption  

under section 139 of  N.I. Act would  largely  depend  upon  the factual matrix  

of  each  case .  The  Trial  Court  in  this  case turned a blind  eye to the  fact  

that  every accused  facing  trial, whether under section 138 of N.I. Act  or  
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under  any penal law, when  charged with  the  offence,  pleads not guilty  and  

takes a stand that  he  has  not  committed  the  offence . Even  in the  cases  

where  loan  is taken  from a bank  and  the  cheques issued to the  bank  

stand dishonoured, the  stand  taken is same .Mere pleading  not  guilty and  

stating  that  the  cheques were  issued as security, would  not  give amount to  

rebutting  the  presumption raised under  section 139 of NI Act . If  mere  

statement under   Section 313 Cr.P.C.   or   under   Section  281 Cr.P.C.   of  

accused  of  pleading not  guilty was  sufficient to  rebut  the  entire evidence  

produced  by  the complainant/ prosecution , then  every  accused  has to be  

acquitted .  But , it  is not  the law .  In order to  rebut the presumption under  

section 139 of N.I. Act , the  accused , by cogent evidence , has  to prove the  

circumstance under  which  cheques were  issued. It  was  for  the  accused  to  

prove  if   no  loan  was   taken  why   he   did  not   write  a  letter   to  the  

complainant  for  return of the  cheque.  Unless the  accused  had proved that  

he  acted like  a  normal  businessman/prudent person  entering  into  a  

contract he  could  not have rebutted  the  presumption U/S 139 N.I.Act .  If  

no  loan  was  given , but  cheques were  retained , he  immediately  would  

have  protested  and  asked the cheques to be  returned and  if  still cheques  

were  not  returned ,  he  would  have  served a notice as  complainant.  

Nothing was  proved  in  this  case .”    

 

22.                             Whatever  emerges  from the  above  discussion  it  

clearly  reveals    that  the cheque  was  issued  by the  accused  in favour  of 

the   complainant  .   The  cheque   was   returned   by  the  bank   due   to 

insufficient  fund. And cheque  was  issued  for  discharging   the enforceable 

debts.  Though  the  accused  has pleaded  that  he  committed  no  guilty  but  

in  order  to rebuttal as per   provision of Section 139 N.I. Act  the accused has 

to establish  by  cogent evidence . He   has  to prove the  circumstances  under 

which  the cheque  was  issued . It  was  for  the   accused to  prove  if   no 

loan  was  taken   why  he  did not  write a  letter  to the complainant  for 

return of the cheque.  Unless  the  accused  had  prove  that  he  acted  like a 
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normal  businessman / prudent person entering into a contract  he could not 

have  rebutted  the  presumption under  section 139 N.I. Act 

23.                     In  the instant case  the accused  should had  to 

rebut  the fact  by  examining  the person  namely  Titu Acherjee in  support 

of his contention  that  the  cheque  was only   issued  in  favour  of  Titu 

Acherjee. 

24.                         So by taking  the  account  of the  above  discussions 

it is found  that  Ld.  Court  below  committed  no  error  in  arriving  the  

findings  by convicted   the accused . Because  Ld.  Lower Court  decided  the 

case  by  appreciating  the evidence  in  proper  perspective  and also  by 

assigning  proper  reason. There is no any material to show that  the trial Court  

travelled extra steps  in arriving  the finding of  the  case .    The grounds 

raised by the  appellant  is  found  not  sustainable  in view  of the evidence 

on  record .  Hence  I  am  of the  considered  opinion  that  the  impugned  

judgment does not require interference by the Court in this appeal. 

25.                        Hence  the  judgment passed by the  Ld.  Lower 

Court  is upheld.  The  appeal is  dismissed  for lack  of merit .  The accused is 

directed  to  surrender before  the Court  for  suffering  the sentence  of 

imprisonment  and also  to be  fine  amount within  3 month . 

26.                           Send back the  case record along with the judgment . 

                                                                           Addl. Dist. & Sessions Judge 

                                                                               Hojai, Sankardev Nagar. 


