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 IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE

HOJAI, SANKARDEV NAGAR.

Criminal Appeal  -02/15

                              Sri Babu Bhuyan – Accused/ Appellant 

                                               Vs.

                 1. State of Assam

                 2. Sri Matilal Deb Chowdhury.  

 Present : Sri M. Kalita, A.J.S. 

Addl. Dist. & Sessions Judge  

Hojai, Sankardev Nagar. 

            Ld. advocate for the appellant : Mr. B.B. Sarkar. 

            Ld. advocate for the State : Mr R. Roy,  Addl. P.P. 

            Ld. advocate for the O.P. : Mr. M. Ali  and  Mr. S. B. Roy . 

Argument heard  on :1/6/16  . 

           Judgment delivered on  : 16/6/16 

Judgment

1.                                This appeal is directed against  the judgment  and 

order  dated 19/12/14  passed  by  Ld.  S.D.J.M.  Hojai, Sankardev Nagar in-

connection with C.R. case No. 343/10 . The  Ld.  Lower  Court by delivering 

the judgment  convicted  the  accused/ appellant   for  offence U/S 138 of 

Negotiable of Instrument  Act. 

 2.                            As  reflected  in the  case record  the  prosecution’s  case 

was  that  the  respondent  Matilal Deb Chaudhury   had filed complain petition 

against  the accused/ appellant  before  Ld.  S.D.J.M.  Hojai,  Sankardev nagar 

by narrating the fact   that  he  was  a businessman  having his  business 
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establishment at  Guwahati.   The accused/ appellant had also business relation 

with  the  complainant  and  for discharging  of his debts  and liabilities  the 

accused/ appellant  issued  two  numbers  of cheque   bearing  cheque   No. 

116902 dated 15/5/10  for  an amount  of Rs.  1,50,000/- and the  cheque No. 

116901  dated  24/5/10 for  the  amount  of Rs.  1,76,492/-  and both  the 

cheques were  issued  for  the  total  amount  on  Rs. 3,26,492/- . The cheques 

were  issued  in  respect  of the account  No. 75719 30000284  maintained by 

accused  appellant  at  HDFC Bank  Guwahati  Branch .   After receiving both  

the cheques  the complainant presented both the cheques   to UCO  bank, 

Hojai   on 24/5/10  for  collection  and  encashment  from the  account  of the 

accused . But the  banker could not encash   the cheques  for  insufficient  fund 

in the  account of the accused.  And  accordingly  both  the  cheques were 

returned to the  complainant along with  memorandum  issued  by  UCO  Bank. 

Thereafter   complainant   issued  a  statutory  notice  with   registered  A/D 

through   Advocate   on  26/6/10  to  the   accused  /  appellant   in   his 

communication  address by  apprising  him about the matter of  return  of 

cheques  with  a request  to make  the  payment  of the  amount  of the 

aforesaid  cheques within  the  stipulated  period of 15 days . The  accused 

appellant  received  the notice  on 29/6/10  but  he did not  make  the payment 

.  Thereby  he  committed offence  U/S 138 of Negotiable  of Instrument Act. 

Though  the reply  to  the notice  was  sent  to  the  complainant   by  the 

accused  appellant,   the  accused appellant  only mentioned about the fact 

regarding the  issuance of blank cheque  only . So by  filing the complainant 

petition  the complainant prayed before  the Court  for  taking cognizance of 

offence  for punishing  the  accused / appellant  under  the provision of law . 

3.                       On receipt of complainant  petition  the  cognizance 

was  taken  U/S 138 of N.I. Act after  perusing  the complainant  petition  and 

evidence   in  affidavit  .  Accordingly   process  was   issued  to  the   accused 

appellant  .  Accused  appeared.  Then the  substance  of  the  acquisition  was 

explained to the accused   to which  the  accused  pleaded not guilty  and 

claimed to be tried. Then the complainant  submitted  the  affidavit-in-chief. He 
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was  cross-examined  by  accused  appellant . Then  accused  was  examined 

U/S 313 Cr.P.C.  No evidence  was  adduced  by the  accused  appellant nor 

any  witness was  examined on behalf  of his defence . And  on  closed  of the 

trial  the  Ld.  Lower Court delivered the judgment  by  convicting  the  accused 

appellant   as follows : 

 “ Accused  Sri Babu Bhuyan is  convicted   for  the  offence punishable U/S 

138 N.I.Act  and  is  sentenced to undergo  S.I.  for  the  term of two  months. 

Accused is directed to pay  Rs. 6,00,000/- (six lakhs) 

Only as compensation  to   the complainant  U/S 357(3) of  Cr.P.C.  and  in 

default  to pay  the  compensation amount to  undergo  S.I.  for  another  

period  of  one month. 

In consecutive  way . 

The concerned bail bond is extended for  further 6 months  from  today .” 

4.                 And on being  highly aggrieved  with the aforesaid 

impugned  judgment  the  accused  appellant has  preferred  this  appeal  on 

the following  grounds . 

(i)  That  the Ld. Lower  Court  committed  serious  error  in  both 

law and facts  while passing the  impugned  judgment  and order . 

(ii) That the  Ld. Lower Court  misconceived and did not properly and 

correctly scrutinized the evidence and arrived  at erroneous  conclusion 

in  finding  the  appellant    guilty   on  the  basis  of   unreliable  and 

untrustworthy   prosecution witness. 

(iii)  The  Ld.  Lower  Court  failed  to  appreciate  the  evidence  on 

record  in  proper  way  as there were material  contradictions  in the 

evidence  of prosecution witness and  no reliance  could be  placed 

upon  such  evidence. 
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(iv) The complainant failed to prove the facts (a)  there was  legally 

enforceable debt,  (b)  that the cheque  was drawn  from the  account 

of  bank  for discharging   any debt  or  other liability  which  pre-

supposes  a  legally  enforceable   debt.  (c )  The cheque  so issued 

had  returned  for  insufficiency of  fund. 

(v)  That  the  prosecution  failed  to examined  the material witness 

namely  Tayab Ali  and  Insan Ali  for  which  the accused  appellant 

was  prejudiced   by the  impugned  judgment  and order . 

(vi)  That  the  complainant  did not place  any evidence  regarding  his 

financial capacity  to lend  the amount of  Rs. 1,50,000/-  and Rs. 

1,76,476/- to the  accused  appellant 

(vii) That  the  statement  of the  accused  was  not properly recorded 

U/S 313 Cr.P.C.  as per  law.      

5.                              So   the  accused appellant  has  prayed  for  setting 

aside  the  impugned  judgment  and order by considering  the  above grounds. 

The relevant case  record  of Ld.  Lower  Court  has been  called for.  I  have  

gone  through  the material on  record including  the  evidence  adduced  by 

the  P.W.s .   

6.                           Heard  from  both sides .  During  the course  of 

argument  Ld.  Counsel  for  appellant  side  has vehemently  submitted  that 

mere dishonour  of  cheque  cannot  be an offence  by  giving any cheque 

without  business  relationship  cannot  be  considered  that   the  cheque   was 

actually given  for necessary  of money. There is  no specifically mentioning 

regarding  the  type  of  relationship  between  the  accused / appellant and 

the  complainant  Moreover  P.W.1   the complainant   himself contradicted 

that he  had  only monetary  relationship  with the accused . So  he  has 

contradicted  himself  from  his earlier version  regarding  the authorization 

letter (Ext-1) issued  by  accused appellant . Moreover  the facts  revealed in 

the  cross-examination  of   P.W.1  is   itself   contradictory .   There is   no 
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materials   in the  case record  to  show  that  the  complainant  is   the  

proprietor  of  “M/S  C.S consultant” . 

7.                            The  Ld.  Counsel  for  appellant  side  has further  

submitted that  in  the case  of offence U/S 138  N.I. Act  there must  be  some 

recoverable dept from the  accused   appellant .  Moreover  the  signature 

given  by the  accused appellant  on  authorized   letter (Ext-1)    is not similar  

with the  signature  put  on the  cheques . So balance of convenience   goes  in 

favour   of  the   accused  appellant   only.   By  controverting    the   above 

submission  the  Ld. Counsel for the  respondent   has  argued  that  in  Ext-8 ( 

reply  to legal notice)  the  appellant  no where  mentioned  that cheques were 

not  signed  by him . The  ground  shown  by the  appellant  in the appeal  has 

no merit  .  So  there is  no   reasonable ground to set aside the  impugned 

judgment  and  order of Ld.  Lower Court . 

8.                    I have  given anxious thought  to the  submissions of 

Ld.  Counsels  of both sides .   For better  appreciation  of the evidence of 

P.W.1  and also  for properly scrutinizing  the document   found  available in the 

case record  I like   to present  the   sum  and substance of  the evidence 

adduced   by P.W.1  .                         

9.                      In the evidence  in chief  the claimant / respondent 

asserted  that  he  was  the proprietor  of M/S  C.S. Consultant  situated  at  

Lacky  Complex,  Main road ,  Hojai  Town . The accused  for discharging  his 

debts  and  liability came to  Hojai  and issued  two  numbers  of  cheques. 

The cheques were  written  by  accused himself and put his  signature  before 

me  at Hojai.  But when  he (P.W.1) presented  the cheques  in the UCO bank , 

Hojai  for collection  and  encashment  from the  account   of the accused . But 

the bank  could not  encash the cheques  for  insufficient  fund.  Thereafter  he 

issued  the  notice  through registered  post  on 26/6/10,   but  accused  did 

not  make  the payment . The accused  also admitted  the fact  regarding 

issuance  of two  cheques  by him  in  his  reply ,  sent   through his advocate . 

But  he  alleged  that  the  cheques were given  on good faith  and these were 

blank cheques. 



                                                                           6

10.                                In the  cross-examination  the  complainant  admitted 

that  his farm  was  not  registered  farm . But it had the  trade  license  issued  

by Municipality.  He  given  the money  on loan without  interest . In Ext-1  his 

name was not mentioned .  At the  time  of transaction of money  the persons 

namely  Toyab Ali  and  Insan Ali  were present . His farm  was  appointed  as 

dealer ship  for  selling the range  product . He  could not  perform  his duty as  

mentioned  in the  Ext-1.  He  received  the  reply (Ext-8)  from the  accused 

in the year 29/6/2010.  The   accused had received Rs. 1,76,492/-  from  him. 

Accused  also  received another  amount  of Rs. 1,30,000/- . 

11.                                In  support  of the appellants case  the Ld.  Counsel  

for  appellant  has submitted  the  following  decisions of Hon’ble Supreme 

Court.  

(i) K. Subramoni  vs.  K. Damodara Naidu-  reported  in 2015 Crl. L.J. 

912 (S.C.)

(ii) Krishna Janardhan Bhat v. Dattatraya G. Hegds - reported  in 2008 

Cri. L.J.  1172 (S.C.) 

(iii) Milind Shripad Chandurkan v.  Kalim M. Khan & Anr.  -  Reported in 

2011Crl. L.J. 1913  (S.C.) . 

12.                             I have perused  the above decision of  Hon’ble Apex  

Court . By  placing  the  reliance  on the  observation  made  by  the  Hon’ble 

Apex Court  the  Ld.  Counsel  for appellant  has emphasized  that actually 

there is  no  recoverable  debt payable by the  accused appellant  and  the 

complainant / respondent  has failed to  show that  he  is  the  sole proprietor 

of  the farm “M/s C.S. Consultant” .  So  I like to scrutinized  the  material  on 

record  in the  light  of  above  two points  and also  in the  light  of  the 

grounds  mentioned  in the  memo  of  appeal for  deciding  whether  the  Ld. 

Court below  actually  came to  a erroneous decision by  not appreciated the 

evidence   in  proper  perspective   without   taking   the   note   of   above 

infirmities.   
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13.                                 By submitting the  above  decisions  the Ld.  Counsel  

for  appellant  has also  vehemently  submitted  that  the complainant  has 

failed  to prove  the fact  with cogent  evidence  that  actually  there was  a  

recoverable  debts  from the  accused  at  the  relevant  point  of time . But  

after  meticulous examination  of  materials  on record  it is evident that   by 

virtue  of Ext-1 .  But accused  appellant appointed the  “M/s C.S.  consultant” 

as authorized  dealer  to sale  the  range of product . The  accused  appellant 

has  not  denied  such  fact by controverting such fact  during  the  trial  . So 

these  documents  clearly  shows  that  there was  a business relationship 

between  the parties. The accused  appellant  has  also  admitted  the fact 

regarding   the issuance  of  check in favour of the respondent . He  has  only 

taken the plea  that  the cheques were  blank cheques  and he  did not sign on  

the cheques. But  such  fact  mentioned by the accused  cannot  be  accepted 

without  reliable  supporting evidence .  There is  no material on the  record  to 

show  that  the  signatures put on the cheque  and on the  authorisation are 

not  similar. The  accused / appellant  has  failed to establish such  infirmities 

by  leading  supportive  documentary  or  oral evidence .   The  Ext-2, 3 , 5 and 

5(1)  have  clearly shown that  the  cheques were  returned due to  insufficient 

fund.  So  plea raised  by the  accused  appellant  is  found   not  sustainable 

after  considering  the material on record   . I find   that  the  Ld.  Court  below 

gave  the  findings  by  assigning   reasonable  ground  and by  appreciating 

the evidence  in  proper perspective.  The impugned  judgment  was  not 

passed  capriciously and  arbitrarily  by  convicting  the  accused  appellant  as  

alleged by the  accused appellant .    The ground shown  by the  accused 

appellant   in the  appeal  is    not warranted  by  law  .  So ,  there is  no 

reasonable  ground  to  set aside  the  impugned  judgment . 

14.                          Accordingly  the impugned judgment   is  upheld . 

The appellant shall surrender  before  the  Ld.  Lower  Court  to serve  the  

sentence  within  two months and  also  for  payment  of the cost.  Hence  the 

appeal  is dismissed for lack  of merit . 

15.                       Send back the  case record   immediately .           



                                                                           8

                                                                                                                 Addl. Dist. & Sessions Judge 

                                                                              Hojai, Sankardev Nagar 


