
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

C/A 28(N)/14

               Smti Bhanti Duarah (Banti Duarah) – Respondent. 

                                                    Vs.

                           (1)Sri Debajit Barua 

                           (2) State of Assam –Respondents 

Present : 

 Sri P.K. Bora, M.Sc., LL.B., A.J.S. 

 Addl. Dist. & Sessions Judge 

Hojai,. Sankardev Nagar.  

Ld. advocate for the  appellant – Mr. A.Das.

Ld. advocate for the O.P. No-1 Mr. D. Saikia.

                                                   Mr.  B.  Bordoloi. 

                                                   Mrs. S. Agarwalla.   

Ld. advocate for O.P.No-2 : Mr. R. Roy  (Addl. P.P.) 

Argument heard on : 16/9/14. 

Judgment delivered on : 25/9/14.    

Judgment

                                                (1) This appeal is directed against  the  

order and Judgment  passed by Ld.  S.D.J.M. Hojai Sankardev Nagar 

in G.R. case No-103/11 acquitting  the   accused person  from the 

charge U/S 294/352/427 I.P.C.  The appellant (complainant)  assailed 

the aforesaid order and judgment  on the  ground that  the Ld. Court 

below failed to marshal the fact of the  case and  to appreciate  the 

evidence on   record in their  perspective.  Thus intervention of this 

Court   is  prayed for  by  setting  aside  the  aforesaid  judgment   and 

convicting  the  respondent.  The respondent entered his  appearance 

before  the  Court through his  engaged counsel . 

                                              (2)The factual matrix of the  case of G.R. 

103/11  is  that  the  informant   Smti   Bhanti  Duarah  Head  of  the 
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Department of Education , Hojai College  on  28/1/11 filed  an ejahar 

(Ext-1) before  the O/C  Hojai P/S stating  that  on the same day  at 

about  2-15  p.m.   Sri  Debojit  Baruah  senior  profession  of  the 

Department Economic,  Hojai College called on her over telephone  to 

his room . That when  she reached the room  of  Professor  Debojit 

Baruah he picked quarrel with her  and  applied slaps on her left chin 

as a  result  her spectacle fall on the grounded and it broke , that  one 

Sanjoy Pasi a grade VI employee  took up spectacle, and   Mr. Baruah 

also pushed out her from his room. 

                                                   (3) Having  received  the ejahar 

police registered case investigated the matter  and finally  submitted 

charge sheet  against the accused U/S 294/352/427 I.P.C.  During   the 

course  of  investigation   police  got  informant   Bhanti   Duarah 

medically  examined ,  drew sketch map (Ext-5) , seized  one  pair  of 

spectacle  from  the  informant  Bhanti  Duarah  ,  arrested accused 

person  and allowed to go on bail   as the  offences  are  bailable 

offence. 

                                                  (4) On his appearance  before  the  

Court  below  the  particulars  of   offence   U/S  294/352/427  I.P.C. 

explained  and  read over  to  the   accused  to  which  he  pleaded  not 

guilty.  

                                                 (5) Point for determination : 

                        (1) Whether  the accused person on 28/1/2011 at 2:15  

P.M. used obscene word against Smti   Bhanti Duarah ? 

                        (2)  Whether  the accused  used criminal force against 

Smti  Bhanti Duarah? 

                         (3)  Whether  the accused  persons  caused  mischief to 

Smti Bhanti Duarah ?  

Reasons and decision  there  on

                                              (6) In the  course of trial  prosecution  

examined  Smti  Bhanti Duarah as  P.W.1,  Smti. Bichitra Gogoi as 
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P.W.2,  Sri  Ranjit Tanti as P.W.3,  Sri Sanjoy Pasi as  P.W.4,  Dr. 

Carolene  Basumotary as P.W.5 , Dr.  Bijoy Debnath as P.W.6 and 

S.I.  Haren Gogoi as  P.W.7, P.W.1 in her evidence stated that  on 

28/1/2011 at 2-15 P.M.  accused  Debojit  Barua called her  to his 

NCC chamber over  telephone to  discuss some  important  matter. 

That  after  some  time she  reached  his  room.   That  after a hot 

debate  accused   Debojit   Barua  started  to   scold   her.    That  the 

accused  also  applied   slaps on her  face.   As a result  her  spectacle 

fell down and  broke.  The accused person pushed out her  forcefully . 

That  hearing  hue and cry  staff from the  office came there.   One 

grade IV employee Sanjoy Pasi picked up a spectacle from the ground 

.   Thereafter  she  went  to the room  of the Principal and lodged an 

ejahar   before  police.  She  proved  Ext-2 ejahar ,  Ext1(1)  as  her 

signature.  In   her   cross-examination   she  cited  the  name  of  the 

persons  who  attended  the place of occurrence as Chandra Kanta 

Kalita  and Ranjit Kalita.  .   In her  cross-examination she  made it 

clear that  the accused picked quarrel with her  regarding  a matter of 

teasing   her daughter by the son of  the  accused Debojit Baruah.   

                                                 (7) P.W.2  in  her evidence stated that  

while  she  was in her house  she  was informed about the incident by 

Bhanti Duarah over telephone.   She proved  Ext-2  seizure list , Ext-

2(2)  as  her  signature.  She   also   stated  that   Bhanti   ,  Cerolene, 

Debojit Saha , Joya Ghatak and she visited the police station.  

                                                  (8) P.W.3  stated in his evidence  that  

he  learnt   from  Bhanti  Duarah about   the incident  and he  also 

expressed his  ignorance about  the  cause of quarrel  between Bhanti 

Duarah and Debojit.

                                                 (9) P.W.4 in his evidence  stated that  

one  girl  student  told him  to go  to NCC room   and as  he reached 

the NCC room  he   heard Bhanti  Duarah taking  with  LDA  Chanrda 

Kanta Kalita.    He also  stated that  he  was asked to search  her 

spectacle by  Bhanti Duarah and    he succeeded  to find out  spectacle 

and he handed over  it to  Chanda Kanta Kalita.  Thereafter   he left 

the NCC room .  Prosecution declared  this  witness as  hostile.  
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                                                 (10) P.W.5 in her  evidence stated that  

on the  day of occurrence  while  she  was on her  way  to  her  house 

from  college Bhanti   Duarah  informed her  over  telephone that 

Debojit  Baruah  slapped her .   She  also  visited  the  police station.  

Police seized one spectacle . She proved  her  signature  on the seizure 

list as Ext-2(3) .  

                                                 (11) P.W.6 Dr. Bijoy Debnath   stated  

in  his evidence  that on 28/1/11 at  about  9 p.m.  he  examined 

Bhanti  Duarah  medically  and  found  one  cut  injury  over  left side 

of face ,   tenderness of right  eye and  mild swelling on left side of 

her   face.    He proved  Ext-3 as   injury report  ,  Ext-3(1)   as  his 

signature. In  his  cross-examination  he  also  stated that  the injury 

mentioned in the Ext-3 might have also  been  caused by  impact of 

the  face  with any  hard substance . 

                                                  (12) P.W.7, S.I Haren   Gogoi  stated  

in his  evidence  that  on the   basis of the  F.I.R.   lodged  by  Bhanti 

Duarah  he investigated the matter  and  visited the  P/O  and drew 

sketch map  , recorded the statement  of the  witnesses . He  proved 

Ext-4 as the  seizure list. Ext-4(1)  as his  signature and Ext5 sketch 

map  and Ext-5(1)  as his  signature. 

                                                   (13) The accused denied the  

indictments . He gave no evidence and  did not  produce any  defence 

evidence .  Ld.  Court  below  after  hearing  the  Ld. advocate for the 

sides held that  the prosecution  has  measurable  failed to prove  the 

guilt  of the  accused  in terms of section 294/352/427 I.P.C.  and the 

accused  was  acquitted . 

                                                   (14) Mr. A.C. Das  Ld. advocate for  

the  appellant  argued before  this  Court  that  before  the  Ld.  Court  

below  P.W.1 2  and 5  and 6 supported  the prosecution  story,   but 

the  Ld. court below  failed to  evaluate  the evidence  on record in 

proper perspective and  acquitted  the accused  person.    Mr.  Das 

submitted that  the  appellant  was called on  by  accused  to his room 

and when she  reached the room  of   respondent ,  the respondent 

picked quarrel  with her  and used slang  language to her  that  he 
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even  went  to the extent and slapping  on her  face   and  pushing   out 

her  from  his  room.   Thereafter  she  informed the matter  to  P.W.2,  

3 and 5 over  telephone.  P.W.3 and P.W.4 also  admitted that some 

incident occurred  in the NCC Room  of Hojai College .   Mr. Das 

submitted that  as  the  prosecution  story is based on  circumstantial 

evidence  the  different  circumstance  put forward by the prosecution 

witness  succeeded  to  form  a  ring   without   any   missing  link. 

P.W.4admitted  that  he  picked spectacle  of Bhanti Duarah  from the 

ground and  P.W.6  medically    examined   Bhanti  Duarah  and  he 

found  injuries  on the face  of Bhanti Duarah . Mr.  Das,  thus  prayed 

for  conviction  of the accused person .  Mr. Das  referred case laws as 

given  below :- 

(1) Jodhraj Singh Vs. State of Rajasthan (2007) ACR 836 SC.  

(2) Mohan Amma Chavan Vs.  State  of  Maharashtra (2008) ACR 

857 SC. 

(3)  Shivu and another Vs.  R.G.  High Court of  Karnataka and 

Anr.:(2007) ACR 589.

(4) Ram Singh Vs.   Sonia and  others : (2007)  ACR 511 .

(5) Girija Prasad (Dead)  by  LRS Vs.  State of  Madhya Pradash: 

(2007) ACR 810 SC.     

                                                 (15) Mr.  D. Saikia Ld. advocate  for  

the  respondent submitted before  this Court  that  the  Ld.  Court 

below  passed a reasoned  judgment  and the  same  does not  deserve 

any  interference . Mr.  Saikia further  submitted that  the  prosecution 

has not  been  able to  prove  the  charge  against  the accused person . 

It  was not  brought before  the Ld.  Court  below  what word  the 

accused used against  the  appellant  in the  NCC room . It  has  also 

not  been  proved  that  the  spectacle  got  broken when  appellant was 

allegedly  slapped by the accused  on her  face  .  There is also no 

evidence  that   respondent  used force to  drive  the  appellant  out 

from his room.   Thus  Mr.  Saikia submitted before  this  Court that 

the Judgment  passed by the  Ld.  Court  below  does not  deserve  any 

interference from this  Court.  
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                                              (16)  P.W.1 Bhanti  Duarah  stated that  

hearing  hue and cry  some  staff came to the room  when  alleged 

incident  took  place. Chandan Kalita  and  Ranjit Kalita also  came. 

But  they  were  not examined  either  by  police or by  prosecution 

before the Ld. Court below.   P.W.1  brought  the  name  of  those 

two  persons  in her  cross-examination.   Therefore,  it is crystal  clear 

that  she  did not  volunteer herself to name the person   who  attended 

them  during   or  after   the  alleged  incident in her examination. 

P.W.1 also  stated in  her  cross-examination that   she  was asked to 

attend the NCC room  over telephone by the  accused.   She  further 

stated that accused  slapped on her  for ‘kiba’ (something ) matter. 

Thus  she  also  did not  want  to  state  the matter  and the  word  used 

by the  accused to her  in the  NCC room . She  did not  state  that  the 

word hurled to her  by the accused person  were  slang and obscene . 

It has  come  in her  cross-examination  that the  matter  of talk  which 

followed  an incident  of scolding  by the  accused  was that  son of 

the  accused  had teased   the  daughter   of  P.W.1.    It  appears  that 

P.W.1  suppressed material fact. This  might have  be a link with the 

alleged incident of teasing of the  daughter of P.W.1 by the son of 

accused .  

                                              (17) P.W.4 was declared   as  hostile by  

the prosecution . That part of  evidence  of this  witness  can not  be 

discarded  which is  found  corroborated by the  evidence  of other 

witnesses. P.W.1  stated that  Sajoy   Pasi  (P.W.4)  attended NCC 

room  and  he  picked spectacle  of P.W.1  from the  ground. P.W.4 

also  in his  evidence  corroborated  this  fact .   P.W.4 may be  a liar 

and  he  may try to  hatched up the  matter at  the instigation of the 

accused  but why  P.W.1  failed  to disclosed the name  of the  person 

who  attended NCC room  at the time  of the incident.  Both P.W.1 

and accused  are  senior professor  of Hojai  College .  They  are 

respectful persons  of the society. The facts  suggest  that  they  had 

some enmities . So  the evidence of P.W.1 needs close scrutiny and 

corroboration .     According  to P.W.6  the  injury might have  also 

been  caused by  impact  of  dashing  with heard  substance  .  The 
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medical  report  Ext-3  shows that  there is  a over writing  on  the date 

of examination of P.W.1.    It   appears  that  the date  of medical 

examination of P.W.1  is made  as 28/1/11 by over writing the date 

27/1/11 . The medico legal register has not been  produced before this 

Court.  Therefore,   the   medical   evidence  is   no   help  to  the 

prosecution . P.W.1  relied  the  evidence  of  P.W.2, 3 and 5.  P.W.2, 

3  and  5  are   reported  witnesses.   P.W.4   declared  as  hostile. 

Prosecution  failed  to  fish  out  any corroborative material  evidence 

from the evidence  of P.W.4.   The medical evidence  of  P.W.5 is also 

not  reliable as already stated . Men may  tell lies , but circumstances 

do  not . U/S 114 of Evidence Act empowers the Court  to  presume 

some  facts  from  some  other  proved facts   or  circumstances . 

There is a legitimate reorganization of drawing inference   from  the 

presumption  U/S 114 of the Evidence Act  by  the Court.   It  was 

held in  Bijoy Kumar Arora Vs.  State  Govt. of NCT of Delhi : (2010) 

2  SCC  353  Hon’ble   Apex  Court   held  that  -   In   drawing  this 

inference  the Court  must  regard to the  common  course of natural 

evidence and  to  human  conduct  and  their  relation  to the  fact of 

the particular case. The  Court  therefore,  has  to consider the  effect 

of proved fact . 

                                               (18) It has not come in the evidence of  

P.W.1 that she made an attempt to attract the  staff of  the teachers’ 

common  room , library attendants  and girls  from  girls’ common 

room  by  shouting  aloud.   The other mitigation  circumstance is that 

P.W.1  did not want  to  disclose the topic of the discussion  which 

turned violent. It  has not  come in the evidence of P.W.1  that  the 

people attended  the place of occurrence tried to  cool down  both of 

them .  Therefore,  the presence of people in  the NCC room  at the 

time of  incident  is false.    In her evidence  P.W.1  did not give a 

clear picture regarding the incident occurred  in  the  NCC room  with 

the   accused.  Her   evidence   appears  to  be   shaky.   As  already 

discussed enmity  between  the sides is presumed .  It was held in 

Brahma Swarup and Ors. Vs. State  of  U.P. : MANU/UP/2435/2004 

the divisional  bench  of  Hon’ble  Allahabad High Court  held that- 
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Enmity  is  a  double-edged weapon.  It  ,  no doubt  ,  often   provides 

motive for  false  implication but more often  than  not , it  also forms 

basis  of a  motive and  incentive for  making an  attack . So  merely 

became there  subsisted  enmity  between  the  witnesses, on  the one 

hand  and the  accused, on the  other , is not  sufficient to  throw  over 

board   the   testimony  of  the   witness  ,   unless   there  is   further 

materials on which  the testimony can be doubted. It is settled that 

whether there is enmity  between the  prosecution witness and  the 

accused, the  evidence has to be scrutinized with  greater case.

                                                 (19) In our case as already  stated 

P.W.2  and P.W.5 are not  the eye witness of the incident . P.W.3 and 

5 did not support the  alleged  incident , that occurred in N.C.C. room, 

P.W.6 who  examined  P.W.1  opined that  the injury sustained  by 

P.W.1 might have  also  been  caused  due to impact  of  dashing with 

hard object and that  the date  in medical  report prepared by  P.W.6 is 

found over written . These  intensified  doubt  to the  prosecution story 

.  The  case laws referred  by Mr. Das  are of no help.               

                                                (20) In  a case of  Sambhaji  Hindurao  

Deshmukh v.   State of  Maharashtra (2008) 11SCC 186 ,   Hon’ble 

Supreme Court, while laying  down  the  principles  relating  to the 

appeal against  acquittal,  observed as  follows: 

 While the High Court  can  review the  entire evidence  and  reach  its 

own  conclusions,  it  will not  interfere with  the  acquittal  by  the 

trial  Court unless there  are  strong  reasons based on evidence which 

can  dislodge the  findings arrived at  by  the  trial Court, which  were 

the   basis  for   the   acquittal.  The   High Court  has   to   give  due 

importance to  the  conclusions of he  trial Court , if  they  had  been 

arrived  at  after  proper appreciation of evidence . The  High Court 

will  interfere in appeals against  acquittals,  only  where the  trial 

Court  makes  wrong   assumptions  of    material  facts  or   fails  to 

appreciate the  evidence  properly. If  two  views  are  reasonably 

possible from  the  evidence  on record, one  favouring  the  accused 

and  one against  the  accused, the  High Court  is not expected to 

reverse the  acquittal merely  because it would have  taken  the  view 

8



against  the accused had  it  tried the  case. The  very  fact that  two 

views are  possible makes it  clear that  the  prosecution  has  not 

proved the  guilt   of  the accused  beyond reasonable  doubt  and 

consequently the accused  is entitled to  benefit of doubt .” 

                                                (21) In a case of  Syed Peda Aowlai v.  

Public  Prosecutor,  High  Court  of  Andhra  Pradesh,     Hyderabad 

(2008)  11 SCC 394,  the   Hon’ble   Supreme  Court    observed as 

below: 

There  is   no  embargo   on  the   appellate   Court    reviewing  the 

evidence  upon which  an order  of  acquittal  is  based.   Generally , 

the  order of  acquittal shall  not   be  interfered with  because the 

presumption of  innocence of the accused  is  further  strengthened by 

acquittal.  The   golden   thread  which   runs  through  the   web  of 

administration  of  justice in  criminal  cases is that  if  two views are 

possible on the  evidence adduced in the  case, one  pointing to  the 

guilt of the  accused and  other to his innocence, the view which  is 

favorable  to   the   accused  should  be   adopted.  The   paramount 

consideration of the  Court is to ensure that  miscarriage of  justice is 

prevented. A miscarriage  of justice which may  arise from  acquittal 

of the  guilty is not  less than  from  the conviction  of an innocent. In 

a case where  admissible evidence  is  ignored, a duty is  cast upon 

the  appellate   Court   to   re-appreciate  the  evidence  where the 

accused has been  acquitted, for  the  purpose of  ascertaining  as to 

whether  any of the  accused really committed any  offences or not. 

(see  Bhagwan  Singh  v.   State  of  M.P.)  .   The   principle   to  be 

followed by  the  appellate Court considering  the  appeal against  the 

judgment   of   acquittal  is  to   interfere  only   when  there   are 

compelling  and  substantial reasons for doing  so. If the  impugned 

judgment   is  clearly   unreasonable  and   relevant  and   convincing 

materials have  been  unjustifiable eliminated in the  process,  it  is a 

compelling  reason for  interference.  

                                                (22) From the afore going discussion  it  

appears  that  the  Judgment   of  acquittal   is  based  on   proper 

appreciation  of the  evidence  and  conclusion  drawn  by the  Ld. 
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Court  below  is found correct.   Therefore,  I find  no  reason to 

disturb  the  decision    arrived   at  by  the  Ld.   Court   below   by 

acquitting  the accused  person.   The  said  order and  judgment   do 

not  deserve  interference . The appeal  stands dismissed. 

                                                Given under my hand and seal of this  

Court on this 25th day of September, 2014.  

                                                          Addl. Dist. & Sessions Judge 

                                                             Hojai Sankardev Nagar.  
Dictated & corrected by me 

Addl. Dist.& Sessions Judge 

Hojai, Sankardev Nagar.      

    
Monuj.                                                 
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