
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI SANKARDEV NAGAR.

C/A 83 (N)/2014

Sri Raj Kumar  Das – Appellant  

Vs.

State of Assam –O.P.No-1.

Smti  Tuntun Das- O.P.No-2. 

Present : 

Sri M. Kalita , A.J.S. 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Ld. advocate for the Appellant :  Smti. Oli Talukdar. 

Ld. advocate for the O.P.No.1  : Mr. R. Roy, Addl. P.P. 

Ld. advocate for the  O.P.No-2 : Mr. R. Kalita. 

Date of hearing : 28/5/15. 

Date of Judgment : 30/5/15  

                                                     Judgment 

1.                                        This is an appeal filed  U/S 29 of   Protection  

of  Woman   from   Domestic  Violence   Act,  2005  on  being  highly 

aggrieved  with  the  order  dated 17/5/14 passed by  Ld.  Lower  Court 

J.M.F.C.  in-connection  with  Misc case No. 44/13. 

2.                                    The   appellant    has   narrated   the fact   in  

memorandum of  appeal as follows : 

                                               On the  basis of petition  filed  by the 

petitioner /  respondent / aggrieved  person under  the  provision of 

Protection  of Woman  from  Domestic Violence  Act ,  the case was 

registered as Misc. case   No-44/13. In  that  case  the petitioner  had 

narrated the fact  that  she got married  with the  O.P. (appellant of 

this case)  in the year 2000.  Though she had  lived peacefully with the 

appellant  but the  O.P./ appellant  demanded  Rs. 2 lakhs as dowry 

and started  to  torture  her  mentally and physically . Due  to  her 

conjugal life  with the  O.P.  a  male  child  was also born . With a view  

to meet  the  unlawful demand  the O.P. / appellant  was torturing  to 

the petitioner/  respondent  regularly.   On 14/9/13 she was brutally 
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assaulted by the appellant  and for that she sustained  injuries.  Even 

the  O.P. / appellant  caused the injury  on her  private  parts also . She 

was  threatened  with  dire  consequences. And subsequently she  was 

driven  out  from  the  matrimonial  home . So she was  a deserted 

lady having  no income.  She  has also  no any alternative to  take 

shelter  at any place . So , she had filed  the case  under section of  

‘Protection of Woman from Domestic Violence Act, 2005   praying   for 

interim award  of Rs. 2 lakhs  so  that  she  can  live  by collecting  the 

basic  amenities . 

3.                                     Though  notices  were  issued   but  the O.P./  

appellant  failed to  contest  the case . So  the  case was  taken up  for 

ex-parte   hearing .  After  hearing  petitioner’s  side  the Ld.   Lower 

Court  delivered  the judgment  by  directing  the  O.P. / appellant and 

also by holding  that petitioner/ aggrieved  person  is entitled  to the 

relief   U/S 18/19/20/22 of the Act as follows :

1. The respondent is prohibited from committing any of  or aiding 

or  abetting in the  commission of domestic violence upon  the 

aggrieved person  and  the  respondent shall not  alienate any 

assets or stridhana or any other property held either jointly by 

the parties or  separately  by  them  without the  leave of the 

Magistrate;

2. The respondent  is directed  to  provide accommodation to  the 

petitioner and her child in the  shared  householder or proved 

separate accommodation and  in  failure to do so, he  shall pay 

her  Rs.1000/-  P.M. as rent to enable the petitioner to live in a 

rented  house; 

3.  The  respondent  is   directed  to  pay  a  monthly  payment  of 

maintenance  amounting to Rs. 1000/- to the  aggrieved person 

and  Rs.500/- each  to  the son of  the  aggrieved person, which 

is  made  effective from  the  date  of  this  order and  is to be 

paid  within  the  first seven days of each succeeding English 

calendar month; and

4. The   respondent   is   also  directed  to  pay  Rs.  3000/-  as 

compensation   and  damages  for   the  mental   torture  and 

emotional  distress  cause  by  the  acts  of   domestic  violence 
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committed by  the  respondent and shall be  paid within thirty 

days of this  order.

    

4.                                      And  on  being  highly  aggrieved with the 

said judgment and order the  appellant  has preferred the appeal  on 

following   grounds. 

(a)  That  the  exparte  order  dated 17/5/15 was passed  by  Ld. 

Lower Court  with out  issuing  notices  to the  O.P. 

(b) That   the   Ld.  Lower   Court  accepted   the  service   process 

though  the notice  was  served to the  father  of the appellant 

and the  father  was living  in the separate village  at a distance 

of 20 k.m.  from the  appellant . 

(c)  That though the appellant  was  appearing  in  other  2  cases so 

there was no  sufficient grounds  for  him  for  not appearing 

before  this  Court . 

(d) That  the Ld.   Lower Court  committed illegality  by passing 

such  order,  so  the appellant  prayed  for setting  aside  the 

impugned  order .  

5.                                      Perused the case record  of  the  Ld.  Lower  

Court. Heard  from  both  sides . The  Ld.  Counsel  for  appellant  has 

vehemently  submitted that  the Ld.  Lower Court  Committed  illegality 

by  passing  the order  ex-parte  though the appellant  was appearing 

in 2 other  cases . There is  no  reason  for  him to be  absent from  this  

case . Moreover  the  Ld.  Lower  Court awarded the  maintenance  for 

the  petitioner  in  M.R.  case  No-5/14. So  there is  no   justified 

ground  to allow further maintenance  in this case . The  Ld.  counsel 

has  also  further  submitted that  for  passing  such  type of  order in 

absence  of O.P.  the Ld. Lower  Court  committed grave error  .  So 

Ld.   counsel  has submitted   for  remanding  the case  to the 

Ld.  Lower Court  with a direction  to  initiate  the  fresh  trial 

after  hearing  the  appellant  in the  case . On the other hand  the 

Ld. Counsel  for  respondent  has  submitted that  the ground shown  in 

the  memorandum of  appeal   is   not  accepted   at   any   condition 

because  the  Ld.  Lower  Court  proceeded the  case  ex-parte after 

receiving  the service  report . So  Ld.  Lower Court  committed no 
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illegality  by  allowing  the relief   as  per provision of  Protection of 

Woman from Domestic Violence Act . 

6.                                     I have perused the  judgment  passed by  Ld. 

Lower Court  . In the judgment  the  Ld.  Lower Court  has  mentioned 

as “on receipt of the  notice the  respondent  failed to  appear”.  But  it  

is also  found  that  father of the  appellant  had  only received  the 

notice. 

7.                                   On the other hand on perusal of the  M.R. case  

No-5/14, it is  found  that  the Ld.  Lower Court  already awarded the 

monthly  maintenance  to the  petitioner . The petitioner / respondent 

has  already  got  the  maintenance in other case  from  the appellant. 

Moreover  the ground shown in the memorandum of  appeal  is found 

acceptable because the  father  of appellant only received   the notice 

as reflected in  the case record.  So  taking  the  account  of materials  

of both the sides  I find that it would be  better  if  case  is decided after 

hearing  the  objection  of the  appellant.  So  it  would be  the prudent 

decision  if  the case  is  remanded back to the Ld.  Lower Court  by 

directing  to the  Ld.  Lower Court  to initiate  the  fresh  trial   by 

hearing  the appellant side.  Accordingly  the  appeal  is allowed  by 

setting  aside  the order  of Ld.  Lower  Court . Both  the  parties are 

directed  to  appear  before  Ld. Lower Court  on 15th July 2015 for 

receiving  the  further  direction of the Ld. Lower Court. 

8.                                     Hence,  this case  is disposed off as directed 

above . 

9.                                   Send back  the  L.C.R.  with a copy of  this 

judgment  to the  Ld. Lower Court.  

                                                           Addl. Dist. & Sessions judge 

                                                                  Hojai Sankardev Nagar.   
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