
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI SANKARDEV NAGAR.

C.M.  1/14.

Md.  Nizamuddin- Petitioner .

Vs.

Md.  Abdul Samad- Accused / O.P.

Present : 

Sri P.K.Bora, A.J.S. 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Ld.  advocate for the  petitioner  :  Mr.  R.  Kalita. 

Ld.  advocate for the  O.P. Mr.  A.B.M. Siddique . 

Argument heard on :  3/1/15 

Judgment delivered on :  19/1/15. 

Judgment

                                               (1) This  revision  is directed  against  

the order  dated 23/10/13 passed in  Lanka P.S case No- 335/13  by 

the  Court  of Ld.  J.M.F.C.  Hojai , Sankardev Nagar.   The petitioner 

contended before this  Court   that   the   birth certificate produced 

before  the  Ld.   lower  Court   showing   the   O.P./  accused  Sabir 

Ahmed as minor  on the  day of occurrence  was  false and concocted. 

                                               (2) It is stated  before  this  Court  as  per  

school  certificate  the  date of birth  of the  O.P.  accused Sabir 

Ahmed  was  3/1/95  and he  was a student  of  Ex-servicemen Colony 

High School .  It is  contended before  this  Court  that the Ld.  Court 

below  did not  made  any enquiry  as per  law  to  ascertain the  actual 

age of the  O.P.  Thus,  the order passed by the Ld.  Court  below  on 

23/10/13  is not  sustainable  as  per  law .   On  perusal   of the  case 

record  of G.R.  case No- 1637/13( Lanka P.S. case No- 335/13)  it 
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reveals  that  one Md.  Nizamuddin  lodged  an ejahar  before  the 

O/C  of  Lanka P/S  stating  that  on 26/9/13 his  sister  Ashmina 

Begum  aged  9 years set  out  for  fishing  and  thereafter  she  went 

on missing .   In this  regard  an ejahar  was  lodged  on 27/9/13 before 

the   Lanka  P/S  .   It  was  learnt   on  28/9/13  that  her   sister  was 

murdered by the accused persons  namely  Noor Islam, Sabir Ahmed 

and  Noor  Mohamad . The accused persons  had  confessed their 

guilt  before  the  local  people and also  before  the police .   In the 

said  case accused Noor  Islam  and  Sabir  Ahmed were arrested . 

But  before   the Ld.  Court  below  the accused  Sabir  Ahmed took 

the plea  that  he  was minor at the  time  of  the  incident . He  filed  a  

copy  of   birth   certificate   issued by the  Department   of  Health 

Service, Govt. of Assam .  The  Ld.  Court  below  thereafter  hold 

that  the  accused Sabir  Ahmed  was  minor and the matter was sent 

to the  Juvenile Justice Board, Nagaon  for  trial  of  accused Sabir 

Ahmed  . Before this  Court  the order passed by the Ld.  Court  below 

on 23/10/13 declaring the accused Sabir  Ahmed as juvenile has been 

challenged . 

                                                    (3) Mr. R. Kalita  Ld.  advocate for  

the  petitioner  submitted that  the  Ld.  Court  below  did not make 

any effort to  ascertain the actual age  of the  accused Sabir Ahmed at 

the  time  of the incident .  It is also  submitted that  the Ld.  Court  

below  without a proper enquiry  accepted  the birth certificate  issued 

by  Director  of Health Service , Govt.  of Assam . Mr. Kalita prayed 

for  setting  aside  the  order  passed by the Ld.  Court  below  on 

23/10/13. 

                                                   (4) Mr. A.B.M. Siddique  Ld.  

Advocate for the  O.P.  submitted before this Court  that  the order 

passed by the Ld.  Court  below was a legal order  as because the 

order  was   passed  on  the   basis  of  the  certificate  issued  by 

Department of Health Service,  Govt. of Assam and the  certificate 

was issued  prior to the  date  of incident.  
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                                                  (5)  To decide the  matter  let  the  Rule 

12 of   Juvenile  Justice  (Care and protection  of  Children) 2000 is 

relevant . The said rule runs as follows :  

12 . Procedure to be  followed  in determination of Age –(1)  In every 

case  concerning a child or a juvenile  in  conflict with  law, the court 

or the Board or as the case may be  the Committee referred to  in 

Rule 19 of these  rules shall determine the age  of such  juvenile or 

child  or a juvenile  in  conflict with  law within a period  of  thirty 

days from the  date of  making of the  application  for  that purpose.  

(2)  The Court   or the  Board  or as the  case may  be  the Committee 

shall decide the juvenility   or otherwise of the  juvenile or the child 

as the case  may be  the juvenile in  conflict with law, prima-facie  on 

the  basis of the  physical  appearance  or  documents, if  available , 

and  send him  to the observation  home or  in  jail.  

(3)  In every  case concerning a child or juvenile in conflict with law, 

the age determination enquiry  should be conducted by  the  court  or 

the  Board  or,  as  the  case  may  be  ,  the  Committee   by   seeking 

evidence   by   obtaining   (a)  (i)   the  matriculation  or   equivalent 

certificates,   if  available ;  and in the  absence  there of ; 

(ii)  the date of birth  certificate  from the  school ( other  then a play 

school)  first  attended; and in the  absence where of ; 

(iii) the birth  certificate  given  by  a corporation  or  a municipal 

authority or a  panchayat ; 

(b) and  only  in the  absence of the  either  (i) , (ii)  or (iii)  of Clause  

(a)   above,  the   medical   opinion   will  be   sought   from a  duly 

constituted  Medical  Board, which  will   declare  the  age  of the 

juvenile or child.  In case exact assessment   of the age  can not  be 

done ,  the   Court   or   the Board  or   ,  as  the case  may be,   the 

committee,  for  the   reasons   to  be  recorded by   them,   may,   if 

considered necessary , give benefit to the  child  or  the  juvenile by 

considering  his / her age  on  lower side within  the  margin of one 

year, and,  while  passing  orders in such case shall , after taking into 

consideration such evidence  as may be  available, or the  medical 
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opinion,  as the case may be,  record a finding  in  respect of  his  age 

and  either  of the  evidence  specified in any of the  clauses (a) (i), 

(ii),(iii)  or   in  the  absence  where of  ,  clause (b)   should  be  the 

conclusive proof of age  as  regards such child  or the  juvenile in 

conflict with law. 

(4)--------------------

(5)  Save  and except where, further  inquiry or  otherwise is  required, 

inter alia, in terms  of Section 7A, Section 64 of the  Act  and  these 

rules, no  further  inquiry shall be  conducted by the  court  or  the 

Board after  examining  and  obtaining  the  certificate  or  any  other 

documentary  proof referred to in  sub- rule (3) of this  rule. 

                                                  (6)  In   Jarnail Sing   Vs. State  of  

Haryana : AIR 2013 SC 3467  the Hon’ble Apex Court held that : 

“The manner of determining age conclusively , has been  expressed 

in Sub rule (3)  of Rule 12 extracted  above  . Under the aforesaid 

provision,  the  age  of a child is ascertained  by  adopting the first 

available basis, out of a  number of options postulated in Rule 12(3) . 

If  in  the  scheme of  options under Rule 12(3) ,   and  option is 

expressed  in  a  preceding  clause,  it   has  overriding  effect  over  an 

option expressed in a  subsequent  clause.  The highest  rated option 

available,  would  conclusively determine the  age of  a minor . In the 

scheme of Rule 12(3)  matriculation (or equivalent) certificate  of the 

concerned  child,  is   the   highest  rated  option.  In   case,  the  said 

certificate  is available , no  other  evidence  can  be  relied upon. Only 

in   the   absence  of   the   said   certificate  ,  Rule  12(3)  envisages 

consideration  of  the  date   of  birth   entered,   in  the   school  first 

attended by  the  child. In case such an  entry of  date  of birth  is 

available  the  date  of birth  depicted therein is liable  to  be treated as 

final and conclusive, and no  other  material  is to be relied upon. 

Only in  the absence of such  entry , Rule12 (3)  postulates reliance on 

a  birth certificate issued  by  a  corporation or a  municipal  authority 

or a  panchyat .  Yet again , if  such  a certificate is  available, then  no 

other material what so ever is  to be  taken into  consideration, for 
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determining the age of  the  child concerned, as the  said certificate 

would  conclusively determine  the age of  the  child.” 

                                                 (7) From the  aforesaid  judgment  it is  

clear  that  before  accepting  a certificate  issued by  Department  of 

Health  certificate  the Ld.  Court  below  ought to have  demanded the 

certificate  from the  Head-master of the school first  attended by the 

accused. The  accused did not  appear  in  matriculation  examination. 

Therefore,  option as  provided in  R.12(3)  (a) (i) is not  applicable. 

The age determination enquiry  conducted by  Ld. Court below  was 

final  and  it was conclusive .  The age  of juvenility  once  determined 

by a  competent authority  is  conclusive .  The Juvenile Justice Board 

is not  empowered  by  the  juvenile Justice (Care and protection  of 

Child) Act  2000 to  make  further  enquiry about  the  age of  a 

juvenile once  determined by   competent authority. 

                                                  (8) In Ashwani Kumar Saxena Vs.  

State  of  M.P. : AIR 2013 SC 553 the  Hon’ble  Apex Court  held that 

32. “Age determination inquiry” contemplated  under Section 7A of 

the  Act  read with  Rule 12 of the  2007 Rules enables the  court  to 

seek   evidence  and  in  that  process, the  Court  can  obtained the 

matriculation  or  equivalent certificates ,  if  available. Only  in the 

absence  of  any  matriculation  or  equivalent certificates ,  the court 

needs to obtain the  date  of birth certificate  from  the school first 

attended  other   than   a  play  school.  Only   in  the   absence  of 

matriculation  or equivalent certificate  or  the  date of birth  certificate 

from  the  school  first attended, the  Court  needs to  obtain the  birth 

certificate given  by  a  corporation  or  a  municipal authority or a 

panchayat.

33. Once  the Court , following  the  above mentioned procedures, 

passes an  order, that  order shall  be  the  conclusive proof of  the  age 

as regards such  child or  juvenile in  conflict with law. It  has  been 

made  clear  in Sub-rule(5)  of  Rule 12  that  no  further  inquiry shall  

be  conducted by  the  Court  or  the Board  after  examining  and 

obtaining  the  certificate   or  any other  documentary  proof after 

referring  to  Sub-rule (3)  of  Rule 12. Further , Section 49 of  the  JJ  
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Act also  draws a presumption of the  age of the  juvenility on  its 

determination. 

                                                 (9) From the afore going  discussion  it  

has  come  that  the Ld.  Court  below  did not  follow the  R. 12 of the 

Juvenile  Justice  (Care and Protection  of Child) Rule 2007 while 

deciding the  age of O.P. Sabir Ahmed.    Therefore ,  the said  order is 

not   sustainable   as  per  law.   The  Ld.  Court   below  is herby 

directed  to  follow the R.12 of Juvenile Justice (Care and Protection 

of Child)  Rule 2007. The  further  proceeding   against  the accused/ 

O.P. Sabir Ahmed before  the  Juvenile Justice  Board  , Nagaon  be 

stopped.   Accused is directed  to appear  before  the Ld.  Court of 

S.D.J.M.   Hojai,  Sankardev Nagar  within   one  month  for   further 

order . The  revision  stands allowed with the  direction  given  above . 

Send a copy of  this  judgment to the  Court  of  Ld. J.J.B.  Nagaon.   

                                                  Given under  my hand and  seal of this  

Court on this  19th  day of January 2015.  

     

                                                            Addl. Dist. & Sessions Judge 

                                                                Hojai, Sankardev Nagar.
Dictated & corrected  by me 

Addl. Dist. & Sessions Judge 
Hojai, Sankardev Nagar.  

Monuj. 
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