
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

C.M. Case No- 131 (N)/13.

Sri  Santu  Sharma – Petitioner.

Vs.

Smti. Suma Sharma

            (Smti  Jhuma Sharma) —O.P.

Present :

Sri P.K. Bora, A.J.S.

Addl. Dist. & Sessions Judge

Hojai, Sankardev Nagar.

           Ld. advocate for the  petitioner  Mr.  R.K. Agarwal . 

            Ld.  advocate for the  petitioner  : Mr.  B.B. Sarkar. 

                                                                   Mrs. A. Chakraborty.  

            Argument heard on : 8/7/14. 

            Judgment  delivered on : 19/7/14. 

           

Judgment

                                               (1) This  revision is directed   against  

the judgment  and order  dated  21/10/13 in  M.R. case No-21/2012, 

U/S  125  Cr.P.C.,   passed  by   the   Ld.   Court   J.M.F.C.  Hojai, 

Sankardev  Nagar wherein  the  petitioner  is directed  to pay  monthly 

maintenance  of Rs. 3000/- to the  O.P. and also  Rs. 2000/-  to her 

minor  son.   The revisionist  assailed  the  aforesaid  judgment   and 

order  on  the   ground  that   the   Ld.    Court  below  ignored  the 

evidence  favourable to the  revisionist advanced in the  Court  below 

and committed gross error in  passing  an  order in  favour  of the 

O.P.  directing   the  revisionist/petitioner   to pay of  maintenance  of 

total   Rs.  5000/-   without discussing the  source of  income of the 

petitioner. Therefore,  the  revisionist  prayed for  setting aside the 

impugned  order passed by the  Ld.   Court  below . Though it  has 

come before  this Court  that  the  revisionist  challenged  the  award 
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of maintenance to the  O.P. but this Court  can not  overlook the point 

that whether O.P. is  entitled to maintenance or not .   

                                                (2) The factual matrix of the  case  was  

that  on 25/1/12  1st party  Smti Jhuma Sharma filed a case against  her 

husband  Sri  Santu Sarma  U/S 125 Cr.P.C.  before  the  Court  of 

Ld.  S.D.J.M.  Hojai.  The  said  Ld.  Court  transferred this case  to 

the  Court  of  Ld. J.M.F.C.  Hojai Sankardev Nagar. In the  petition 

the 1st party  stated that  in her  marriage  with  the  2nd party  Rs. 

40,000/- cash ,  gold  and silver  ornaments and other  dowry  items 

were  presented to the  2nd party.  But  after  her  marriage  the  2nd 

party   started  to   ill-treat  her  .  She   tolerated  all  the  ill-treatment 

meted  out to her,  for betterment of  son  Siddharth Sharma. But  on 

16/1/12  the  2nd party  demanded cash  amount  of  Rs.  50,000/-  from 

her  and  on the same day  at about  9 a.m.  she was  heavily  beaten 

up  and was driven out  from the  house of  2nd party with  the  minor 

son . Since then  she  has been   taking  shelter  in her  father’s house. 

In her  claim petition  she  stated that  the  monthly  income of the 2nd 

party  is Rs. 25,000/- while  she  is  got  no  source  of income . 

Therefore,  she  prayed  for  Rs.4000/- as maintenance for her  and 

also  Rs. 3000/-  per month  to her  minor son. 

                                                 (3) The 2nd party  contested the case  by 

filing  written statement  wherein  he  denied  the averments  made in 

the claim petition filed by the  1st  party  and according to him since 

after  his  marriage  the 1st  party  put  pressure on her to  segregate 

from his  widowed mother  and as she  failed to  get  her  desire 

fulfilled  on 16/1/12 she  left her  matrimonial home . He states that 

he  is a worker of a tent house of Lanka and his  earning  is  not 

exceeding Rs. 2500/-. 

                                                 (4)The Ld. Court below  framed  the 

point for determination .   

(1) Whether the 1st party  is  the  legally  married wife of the 

2nd party ? 

(2) Whether  the  2nd party   having  sufficient  means   has 

neglected or  refused to  maintain his  wife (1st  party) 

and their son ? 
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(3) Whether the  1st party  is unable to maintain  herself and 

her  son ? 

(4) Whether the 1st party  without  any  sufficient  reason 

refuses to  live with  her  husband (2nd  party) ? and 

(5)  Whether  the 1st party  and her  son  are  entitled to  the 

maintenance as  prayed for  and if so , to what extent ? 

Reasons and decision there on

                                                 (5) Before the  Ld.  Court  below  the  

1st  party  advanced her evidence  as P.W.1. One Smti  Kalyani Dev 

Barman  and Smti  Renu  Kakoti  advanced their evidence as P.W.2 

and 3 . In their evidence  they  support  the claim of the 1st  party . 

The  2nd party  advanced his  evidence  as D.W.1 and one  Sanjoy 

Das(D.W.2)   supported  his   evidence  .   The  part  of  the  evidence 

advanced by  P.W.1, which  do not  find place  in her claim  petition 

are  that  after  15 days from  her  marriage her  husband started to  ill 

treat  her  demanding  money. That   about  six months  before the 

filed  petition   before  the  Court claiming  maintenance ,  she  was 

heavily beaten up .  That  the  matter  was  brought  to the Mohila 

samity  and the matter  was settled .  That  again  her   husband  ill-

treated her  physically  and  drove  her  out  from  his  company. The 

2nd party  also told  her  that  he  would  remarry  another girl.   She 

proved her  claim petition as Ext-1  and Ext-1(1) ,  Ext1(2) as her 

signatures.  It  has  come  in her cross-examination  that again  the 

alleged  physical  ill-treatment meted  out to her  she  also  file a case 

against  her  husband.

                                                  (6) P.W.2, Smti  Kalyani Dev Barman  

is a member of  Mohila Samiti . It  came  to  her knowledge that  the 

1st  party  was beaten  up  by  the 2nd  party . Therefore,  the 1st  party 

left  for  her father’s house . 

                                                   (7) P.W.3,  who  happens to be the  

Chairman  of Hojai, Mohila Samity  stated  in her  evidence  that 

demanding  Rs. 50,000/-  the 2nd party  ill-treated  the 1st  party,  who 

is  one  of her   neighbours .  She intervened the matter .  But  later 
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failing to  tolerate  the torture   the  1st  party  left  for  her  father’s 

house .

                                                  (8) 2nd party/ D.W.1, Sri  Santu Sharma 

stated in his evidence  that  the  1st  party  complained  that  he  is not 

good  looking  and the  1st  party  terrorized him and she used to visit 

Hojai  frequently .   He also  stated that  demanding  Rs. 5 lakhs  she 

left  her  marital home.  She  also  told the 2nd party  that  he must 

fulfill the demand  of Rs. 5 lakhs even  by  selling  his kidney.  It  has 

come  in his  evidence  that  about two years  before  his  deposition 

before the Court  the  1st  party  and her  minor son  has been  leaving 

in her  father’s house . 

                                                    (9) D.W.2  Sri Sanjoy   Das learnt  

about  the  incident  from  D.W.1.  The name of the P.W.1  is Jhuma 

Sharma  .  But   in   the   application  her  name  istermed  as  Shuma 

Sharma.  

                                                    (10) Mr. R.K. Agarwal  Ld. advocate  

for the revisionist / petitioner submitted before  this  Court  that  the 

O.P.  has  not  been  able to  establish  before the Ld.  Court  below 

that  she  was  neglected  by the revisionist / petitioner . Mr. Agarwal 

further submitted that  O.P.  left  the company  of the  revisionist / 

petitioner  at  her   own  sweet  will  with  her  son.   Therefore,   the 

revisionist  /  petitioner   can  not   be   held  responsible  to   pay 

maintenance  to the  O.P/ 1st party   and her minor  son. 

                                                   (11) On the other hand  Ld.  advocate  

for the  O.P.  Mr. B.B. Sarkar submitted before  this Court  that  the 

Ld.  Court  below  in  its judgment covered all the  relevant facts, and 

law,  therefore  the  said  order and judgment  do not  require  any 

interference  in   this  case.  Mr.  Sarkar   further   submitted  that 

revisionist / petitioner  took  some plea to  prove his  stand but  the 

same  fell flat when no substantive evidence  was advanced . 

                                                    (12) The 2 nd  party  defended the 

allegation   by   raising   the  counter  allegation,   in   her  written 

statement  the 1st  party insisted the  2nd  party to  segregate from  his 

widowed mother  and as she did not  get her desire fulfill  she  left the 

company of the  2nd party  on her  own sweet  will on 16/1/12 with her 

all ornaments . But  2nd party  in  his written  evidence  deviated the 
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facts stated in his written  statement and  stated that  the 1st  party 

objected that the  2nd   party  was not good looking  and she  terrorize 

the   life  of  2nd party  and also   use  to   go  to   Hojai  on frequent 

intervals and  the 1st  party used to demand  of Rs. 5 Lakhs even and 

asked to procure the  sum  by  selling  his  kidney . The  2nd party 

stated in  his written  statement that  he  is a worker of a tent house of 

Lanka and  in his  evidence  he deviated    from  his earlier stands 

taken  in  his written statement  and stated that   he  had a business and 

at the  time  of his  deposition  before  this  Court  he  did not have  the 

said  business. But  he  failed to  show  that  he  is  incapable to  earn 

his livelihood and to provide maintenance to  his  wife and  her child. 

The 1st party  put  the 2nd party  to  strict  proof of the fact  that  the 2nd 

party   was  earning  his  monthly   income   more  then   Rs.15,000/ 

20,000/-  .But except denying  the said statement  the 2nd party  made 

no  effort   to nullify  the  truth of the  said  averment.   It  is  the 

boundent  duty of the 2nd party  to show  his  limit of income  when he 

denies the  quantum of  monthly  income asserted by  his  wife  in the 

petition .  Because U/S 106 of Evidence Act  the  party who has  a 

special  knowledge   to any  fact  must establish the  fact  before  the 

Court.   If the  husband pleads that  he  does not  have  sufficient 

income therefore,  it is  his  duty  to  convince  the Court  that  he has 

no  source  of income  to  maintain  his  wife  U/S 106 of  Evidence 

Act.    The  husband  may  have  some  known source  of income and 

some unknown  source  of income to his  wife.  Section 125 Cr.P.C. 

speaks  that   if  any   person  having   sufficient   means  neglects  or 

refuses to maintain ------. 

The section  suggests that  it is not the   duty of the wife  to prove that 

her  husband  has sufficient  means to maintain   her . 

                                                  (13) Thus  the decision  passed by the  

Ld.  Court  below  including  the  quantum  of  monthly  maintenance 

appears to be  not  perverse .  Therefore,  I  do not  find anything to be 

interfered with .  

                                                   (14) Thus the judgment  passed by the 

Ld.  Court  below  is  upheld. In  result  the  revision stands  dismissed 

. 
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                                                 Given under my hand and seal of this  

Court on this 19th day of  July, 2014.                    

                                                                Addl. Dist. & Sessions Judge 

                                                                     Hojai, Sankardev Nagar. 

Dictated & corrected by me 

Addl. Dist. & Sessions Judge 

   Hojai, Sankardev Nagar. 

Monuj.  
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Revision petition  No-82/13 .  

 Listing Officer Sri  Ranju Medhi .  
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