
                 IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE

HOJAI, SANKARDEV NAGAR.

Crl. Revision 25/15

 1.Sri Satya Narayan Das.

2. Sri Gour Krishna Das.

                                        3. Sri Nakul Das

                                        4. Sri Kanu Das.---Revision petitioners .  

Vs. 

                                       Sri Hari Sankar Das – Opp. party 

                          Present : Sri M. Kalita, A.J.S. 

                            Addl. Dist. & Sessions Judge 

                               Hojai, Sankardev Nagar. 

Ld. advocate for the revision petitioner : Mr. J.C. Pandit . 

Ld. advocate for the O.P. : Mr. A.C. Das. 

Argument heard on : 11/12/15. 

Judgment delivered on : 15/12/15 

Judgment 

1.                                       In this  revision  petition  the revision  petitioners  

have challenged  the order  dated 21/7/15 passed  in connection with  M.R. case 

No-82/15 by  Ld.  Executive Magistrate  of Hojai Sankardev Nagar. In a nutshell  

the  revision petitioner’s  contention is that  the O.P.  as the 1st party  had  filed 

the  petition  on 7/7/15  against  the  revision  petitioners as 2nd party  for 

drawing  the proceeding  U/S 145/146 and Cr.P.C. to take  action  against  the 

2nd  party/ revision  petitioner .  The 1st  party  had alleged  in the petition  that 

the 2nd party / revision petitioners were trying to  dispossess him  from a land 

measuring 8 Bighs 1 katha 12 lessas  covered by Annual Patta No. 100, Dag No-

112 of Village  Pipal Pukhuri kissam under Lanka  P.S .  In that petition  the 1st 

party  claimed his possession  over  the  disputed land  by  virtue of  Katcha 

deed dated 25/5/2003. After  receiving  the above petition  the Ld.  E.M.  called 

for a report  from  O/C  Lanka  P.S. . After  receiving  the  police  report  and 
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also  after  perusing   the case record  the  Ld.  E.M.  passed the  impugned 

order for attachment  of the  disputed land  by  drawing a proceeding  U/S 

145/146(1)  Cr.P.C.   By the said  impugned  order  the Ld.  E.M.  prohibited  the 

entry  of the both the  parties  in the disputed land.  

2.                                       on being  aggrieved with the  order the  revision  

petitioners  have  filed this revision  petition  on the  ground that :

(i) The  Ld.  E.M.  erred  both  in  law and fact in passing  the impugned 

order .

(ii) The impugned  order is illegal , incorrect and passed exparte  without 

giving any opportunity of hearing to  the  revision petitioners . 

(iii)  Both  the  parties are  the members of same  family . So  there is  no  

chance  of causing   breach of public peace  and tranquility of the 

society . 

(iv) The dispute  is  purely a civil  nature . 

(v)  The  Ld.  E.M. passed  the  impugned order without  mentioning  the 

ground for  drawing  the  proceeding though there was no any   sort 

of emergency in passing such order  . 

3.                                           As the  revision  petitioners  have  been  highly  

pre-judiced  by the  impugned orders so the revision petitioners  prayed  for 

setting aside  the  impugned order and  also took quash  the proceeding . 

4.                                           Notice   was   issued   to the  O.P.  The relevant  

case record  of Ld.  E.M. has been called for . After appear  of the O.P.  and 

after receiving   the  case record  from  Ld.  E.M.  the case  has been  taken up 

for hearing . 

5.                                            During the  course  of hearing  the Ld.  Counsel  

for  revision  petitioners   has  vehemently submitted  that  the Ld. E.M.  without 

applying  the judicial  mind  has drawn up a proceeding  U/S 145/146(1) Cr.P.C. 

and  passed the  attachment  order by  restraining   the  revision  petitioners into  

the D/L . The Ld.  counsel  has  further  submitted  that  both  the parties  are  

the members of the same family . The revision petitioner No-4  is the  brother-in-

law  of the  O.P.  The  Ld.  E.M.  erred  in-in-law  by  presuming  that there may 

be breach of peach and  tranquility on question  of D/L in the  society. The 

revision  petitioners  have  already  cultivated  paddy  in the  D/L because  they  

are  the sole  owner  and possessor  of the D/L . And due to attachment  of the 
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land by the  Ld.  E.M.  they  have been  prejudiced  because  they  have  been 

debarred  for harvesting the paddy  from the  D/L .  

6.                                         In support  of the  ground the Ld.  counsel  for  

revision petitioner  has  submitted  the following  decision s of  Hon’ble  Gauhati 

High Court : 

(1) Kaushal  Mishra  &  Others  Vs.  Raj  Kumar  Mishra   reported  in 

2007(4) GLT 889 .

(2) Ashok Kumar Ghose Vs. Khetra Mohan Das reported in 1991 Cri. 

L.J.  1769 . 

7.                                             By   submitting   the   above  decisions the  Ld.  

Counsel  for  revision  petitioner  has  submitted  that in case  of dispute  arose 

between  the members of same  family  the proceeding  U/S 145/146 Cr.P.C. is 

quit  illegal as there is  no chance for causing   of breach of peace  in the society 

for dispute arose  between  the members of same family .

8.                                          On the  other hand  the Ld.  counsel  for O.P.  

has  vehemently  submitted  that  the revision petition filed  by the  revision 

petitioners  is not maintainable  because  it  is  submitted  beyond limitation 

period .   Moreover  the  Ld.  E.M.  duly  passed  the impugned order   by 

presuming  the  breach  of peach  after  receiving  the  report  from  the  police 

and also by assigning the ground . The Ld.  Counsel  has  further  submitted 

that  if the D/L is not attached then there is  every  chance of  causing  danger 

to the  O.P.  because  he  is the sole  person .  He  may be attacked at any  

moment  if he  enteres  into  the land. 

9.                                      I   have     given  the  anxious  though to the  

submission  of  Ld.  counsels. I  have  gove through  the decisions  of Hon’ble 

Gauhati High Court. In case of    Kaushal Mishra & Others Vs. Raj Kumar Mishra 

reported in 2007(4) GLT 889  the observation made in para (10)  and (11)  by 

Hon’ble  High Court  is very much relevant for taking  the decision  in  the instant 

case . So  for benefit   of convenient  discussion  I like to cite  the relevant 

paragraphs . The  Hon’ble High Court observed as follows : 

(10) When a Magistrate draws a proceeding  under  Section 145(1) , 

the   order  ,  drawing   the  proceeding   is  commonly  known  as 

preliminary order .  Since there is  no provision for conversion  of the 
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proceeding  from one  under  Section  144Cr.P.C.  to  145 Cr.P.C.  ,  the 

order  of conversion  is  nothing , but  as  already indicated above , a 

preliminary  order  .  This   order  ,  there  fore,  must  reveal  that   the 

conditions precedent for drawing  of  a proceeding  under section 145 

stands satisfied . In the present case , the  order of conversion  of the 

proceeding does not disclosed  the grounds  of satisfaction  of the Ld. 

Magistrate  nor  does  this order disclose as to why  the dispute  was 

treated to  be a dispute , which  was  likely  to cause breach of  the 

peace. 

(11)  Coupled with  the above , the dispute in the present  case , as 

indicated  above , is out and  out a private dispute inasmuch as the 

dispute   did  not   involve  anyone   other   than   the  parties  to  the 

proceeding and  the  members of the general   public were  neither 

affected  nor  were  they   shown  to  be  interested  in  the  dispute. 

Considered  thus, the  learned Magistrate had no jurisdiction  in the 

matter  and  could not  have  drawn a proceeding  under  section 145. 

This aspect of  the matter appears to have totally escaped the notice of 

the learned revisional Court . 

10.                                               On   the  basis of above observations made 

by the  Hon’ble Gauhati High Court  I am  of the  considered  opinion  that  there 

is  no question  of drawing  a proceeding  U/S 145/146 (1)  Cr.P.C. in the instant 

and  to pass an attachment  order when  the dispute  arises  between  the 

parties who  are  the  member  of same  family , as there is no possibility  of 

causing   breach of  peach and tranquility  in  the society  .  And   after   going 

through  the  above decision of the  Gauhati  High Court  I am  also of the 

considered opinioned  that  the proceeding  drawn  by the  Ld.  E.M.  is quite 

illegal  and  not warrant  by  law . So  the  impugned order passed by  Ld.  E.M. 

is deserved to be  set aside .  As the  revision  petition is succeeded ,  so  the 

impugned order passed  by Ld. E.M.  stands set aside . 

11.                                               Given under my hand and seal  of this Court  

of this 15th day of December 2015 .  

                                                                        Addl. Dist. & Sessions Judge 

                                                                           Hojai, Sankardev Nagar.  
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