
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

Criminal Revision : 101(N)/14

Md. Abdul Malik – Petitioner .

Vs

Sri  Tarun Majumder- O.P.

Present : 

Sri P.K.Bora, A.J.S. 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

 Ld.  advocate for the  petitioner : Md. Rahimuddin 

Ld.  advocate for the  O.P. : Mr.  F.I. Choudhury.

                Argument heard on : 10/2/15

                Judgment delivered on : 21/2/15.

Judgment

                                               (1) This  revision  is directed  against  the  

order dated 21/10/14 and 30/10/14  passed in  M.R.  case No-111/14  by 

the Court  of Ld.  S.D.M.  Mr.  R.K. Barkakoti, Hojai, Sankardev Nagar 

U/S 144 Cr.P.C. . In the revision  petition  it is  contended  that  the Ld. 

Court  below  passed  the order  dated   20/10/14 and 30/10/14 by  not 

following  the  provision  of Cr.P.C.  Therefore,  the said  orders  required 

to  be set aside.  As the same  are  highly prejudicial  and caused injustice 

to  the  revision petitioner . The case of  M.R.  case No-111/14  begun  on 

filing a petition  by  the O.P.  herein  Tarun Majumder before  the O/C  of 

Murajhar  P/S  stating  that  on 28/5/14 in the morning persons  namely 

Abdul  Malik,  Abdul  Noor,  Md.  Abdul  Salam,  Abdul  Khalik  ,  Abdul 

Manaf, Abdul Hanan and Sirajuddin forcefully entered into  his  land and 

ploughed  the land.  The O.C  Murajhar  P.S.  deputed  S.I.   Shekhar 

Biswas to enquire the matter,  who  finally  submitted a non F.I.R.  charge 

sheet  against  the accused person  U/S 144 Cr.P.C.
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                                                 (2) Having  received  the  non F.I.R.  case  

No-74/14  the   Court   of   Ld.   S.D.M.   transferred   the  matter   to 

Executive Magistrate Mr. Mukul Kathar. On 30/8/14 the Ld.  Court  of 

Executive Magistrate  passed an previous order  U/S 144 Cr.P.C.   by 

prohibiting  the parties entered  into the  D/L  until further order.  On 

19/9/14  the second  party  appeared  before  the Ld.  Court  below  and 

prayed for filing  written statement.  On 21/10/14 the Ld. Court  below 

passed  the order  as follows :  C.R. put up  on petition  filed  by the 1st 

party  and praying  for convert  the  proceeding.   Heard  the 1st  party 

and  also  the Ld.  advocate appearing  for the  1st  party. Considering  the 

breach  of  peace  and  public   tranquility   I  am   satisfy   to  convert 

proceeding  U/S 145 Cr.P.C.  and consider  the emergent  nature of the 

case ,  also attached  the D/L  U/S 146(i) Cr.P.C. prohibiting both the 

parties  in  the D/L until further  order . Date fixed as before.  Information 

all concerned as directed.  The order dated 30/10/14 was  that – 1st  party 

present , 2nd party one  member  present  and  other  absent without  any 

step. The 2nd  party also  filed a petition  praying  for local enquiry  Seen 

the petition  filed  by  the  1st party   dated 20/10/14  for appointment  of 

receiver of the D/L . Heard  the Ld.  advocate for both the  parties . It is 

high time  for prevent  decay   of standing  crops . Hence,  I am  satisfied 

to appoint   O/C  of the  concerned  P.S. as a receiver of the D/L . He  is  

directed  to make  a public auction in presence of both  the  parties not 

below  the  present  govt.  rate  and  deposit  the  sale  proceeds  into   the 

Treasury Challan to  this  court  and he is  asked to  maintain peace and 

tranquility over the D/L among the parties. Next date  fixed  for hearing 

the   both   parties.     D/F  28/11/14.   D/A  informed  all  concerned 

accordingly  as directed .  On perusal  of the  order sheet  of M.R.  case 

No-111/14 it  reveals  that  the order passed by the  Ld.  Court  below  on 

21/10/14 was passed on an off date and the said  order was  passed  on 

filling  a petition  by  the  1st  party in  that case  before  the Ld.  Court 

below  and the said  order is passed in  absent  of the  2nd  party.
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                                                  (3) The provisions  U/S 144,145 and 146  

Cr.P.C.  are to be  applied in different  situations.                              All  

these sections are incorporated in  Chapter X of Criminal Procedure Code 

with  the  heading “ Maintenance of public  order” into  four  division. 

There are A,B,C and D.

A. Unlawful assemblies (Section129 to 132 Cr.P.C.)

B. Public nuisances (Section 133 to 144Cr.P.C.)

C. Urgent cases of nuisances or apprehended  danger (Section 144, 

144(A) Cr.P.C.)

D. Disputes as to  immovable  property (Section 145 to 148 Cr.P.C)

                                                 (4) Section 144 Cr.P.C.  deals with  power  

to issue order in any urgent  cases  of nuisance or apprehended  danger.

                                                 (5) Section 145 Cr.P.C.  deals with  

procedure  where dispute concerning land or water is  likely  to cause 

breach   of peace .

                                                  (6) Section 146 Cr.P.C.  deals with  power  

to  attach land in dispute    and to appoint receiver . Thus  section 146 

Cr.P.C.  is to be  followed  in a proceeding  U/S 145 Cr.P.C.  To draw  an 

order  U/S 146 Cr.P.C.  the Magistrate  must satisfy the  report of  police 

or  otherwise  that  there is  likelihood of breach of peace  regarding  the 

dispute concerning land  or water. In  the  order passed by  the  Ld. Court 

below it  has not come that the Ld.  Court  had sought for any police 

report or  had gone through any materials for its satisfaction to pass an 

order  U/S 145 Cr.P.C.  The police filed  non F.I.R.  U/S 144 Cr.P.C. So 

whimsical  motto conversion  of a proceeding from Sec 144 Cr.P.C. to 

Sec.145 Cr.P.C. is not permitted  by  law. 

                                                   (7) In our  case on receipt of mere petition 

filed  by  the  1st  party in M.R. case No-111/14  the Ld. Court  below 

converted  the proceeding  pending  before  the Court  U/S 144 Cr.P.C. 

to proceeding  U/S 145 Cr.P.C.  and  attached  the land U/S 146 Cr.P.C. 

The  order  passed by the Ld. Court  below  on 21/10/14 does not  speak 
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that  before  the conversion an attachment  of the suit land the Ld.  Court 

below  made an enquiry  for its satisfaction  to  pass an order U/S 145 

and 146 Cr.P.C.  Thus , the  order  passed by the  Ld.  Court  below  on 

21/10/14  is gross violation to the provision U/S 145 Cr.P.C.  and also 

146 Cr.P.C.  Therefore,  the said  order  is  not  sustainable.  Order dated 

30/10/14  is  based on the order  dated 12/10/14. Therefore,  the  order 

passed on 30/10/14 is also  not sustainable in the  eye of law.  The  orders 

dated 21/10/14 and 30/10/14  are set aside. Thus the  appeal  is allowed 

without any  cost.

                                                   Given  under my hand and seal of this 

Court on this 21st day of February, 2015.

                                                          Addl. Dist. & Sessions Judge

                                                               Hojai, Sankardev Nagar.

Dictated & corrected by me 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Monuj. 
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