
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

Criminal  Revision -05/15 

Sri Sanjoy Roy Choudhury-Petitioner/2nd party 
Vs

Smti. Papiya Choudhury- Respondent/1st party

Present : 
Sri M.Kalita , A.J.S. 

Addl. Dist. & Sessions Judge 
Hojai, Sankardev Nagar.

Ld. advocate for the  revision petitioner : Mr. A.C. Das . 

Ld. advocate for the respondent/ Opp. Party : Mr. A. Bhattacharjee.

Argument heard on : 23/6/15. 

Judgment delivered on : 23/6/15 . 

Judgment

1.                                     In this  revision  petition  the judgment  and 

order  of Ld.  Lower Court   of  Hojai Sankardev Nagar  delivered in M.R. 

case No-330/13 dated 4/2/15  has been assailed .   The  briefly the 

revision  petitioners   case   is  that   the   respondent   Papiya   Roy 

Choudhury filed the  above  M.R. case as petitioner before  S.D.J.M. 

Hojai Sankardev Nagar against  the  revision petitioner  for obtaining 

the monthly  maintenance . In  that case the   petitioner (respondent of 

this case) stated that  on 30/11/11 she had got  married  with the  O.P. 

(revision petitioner of this case )  as both of them  have  developed 

love  affairs between them . At the  time  of arranging  the marriage 

the parents  of O.P.  demanded Rs. 5 lakhs and also  some articles as 

stridhana.   But  the  parents  of  the  petitioner  could  not   met   the 

demand and with a view to compel them to fulfill  the demand   the 

petitioner  was mentally and physically  tortured . Though the father  of 

the petitioner is a service  holder in the  Railway  department  but  he 

is suffering   some  diseases . And the father of the petitioner somehow 

managed his  family with his salary .  Though  the petitioner  was living 

with the O.P.  by  tolerating such  torture but subsequently  on 6/7/13 

she   was   driven  out   from the  matrimonial   home  by   severally 

assaulting her .  So  finding  no  other  alternative  she filed  the M.R. 
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case  for  obtaining  the monthly maintenance .  At that time the O.P. 

had also filed a Title Suit (D) No.-116/13  for  dissolving their marriage. 

 2.                                      The O.P./revision petitioner contested the 

case  by  filing  written statement on the said M.R. case  on the ground 

that  the petition  filed by the  petitioner  was not  maintainable  and 

the  petitioner  had  no right to  claim   the maintenance .  The O.P.  

further  stated that  the  petitioner  did not  like to live with  him 

because  he  is  the poor husband . Moreover  he  was suffering  from 

heart disease  so he could  not  take proper  care  and treatment .  The 

O.P.  also denied the contents of the petition.  The  petitioner  was 

never  driven  out  from the  matrimonial  home  as alleged  by the 

petitioner .   On 25/8/12 the  petitioner  willingly  left  the house of 

matrimonial .  Though   the  O.P.  made several attempts to bring her 

back  but  the  petitioner  never  came  back  to the matrimonial  home 

. So  the  petitioner  willfully neglected  the cohabitation with the O.P. 

Hence  the O.P.  prayed  for  dismissal of the  case . 

3.                                    In   support    of  her   case  the   petitioner  

examined 2 witnesses including herself.    

4.                                 On   the  other hand  the O.P.  examined 2 

witnesses  including  himself in support of his  case. And in   closed  of 

the trial   the Ld. lower Court delivered  the  judgment  by  allowing 

the  petition  and also  by directing  the  O.P. to  pay  the  monthly 

maintenance of Rs. 5,000/- from the date of order along with  one  time 

cost of  suit  of Rs. 2000/-  .And on being highly  aggrieved  with  the 

said judgment and  order  the  O.P. / revision petitioner  has  filed  this 

revision petition  on the grounds that  : 

(i) He   is  not  a  Railway   contractor  as  alleged  by  the 

petitioner .

(ii) The  Ld.  Lower  Court   wrongfully   and  mechanically 

accepted  the   maintenance  pendenti-lite  passed  in 

divorce case .

(iii)   The Ld.  Lower Court   wrongfully  and mechanically 

accepted  the  evidence  of  parties  with  wrong 

appreciation. 
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(iv) The  Ld.  Lower  Court  erroneously  measured  the 

evidence  of  1st party  /  respondent  and  allowed  the 

petition  with a direction of monthly  maintenance of 

Rs.5000/-   though  there  are  no  sufficient  ground  to 

disposed  the petition. 

(v)  There  is   no  document  submitted   by  the 

petitioner/respondent  in  support of the  income .   

(vi)   Ld. Lower Court committed gross error in law  as in 

facts while passing the impugned  judgment  and order 

has suffered  infirmities . 

5.                                    The  respondent   has   appeared  . The case  

record  of the  Ld.  Lower Court  has been  called for .  

6.                                       Heard  argument from  both sides . The  Ld.  

Counsel  for  both sides  have submitted some important points  in 

support of  their  case .  The  Ld.  Counsels  have  submitted some 

facts  for   which  the  reliance  of  their   respective  cases   can   be 

placed.  The Ld.  Counsel for revision  has mainly  submitted on the 

point  of  quantum of  maintenance awarded by Ld.  Lower Court.  The 

Ld. Counsel for revision petitioner  has  verbally  submitted that  as 

there is   no  reliable  document  in  support   of  the income of  the 

revision petitioner  so,   there is   no  justified  ground  to  fix   the 

maintenance at  the rate of  Rs. 5000/- per month. 

7.                                      The  Ld.  Counsel  has  further submitted that  

the revision petitioner is neither a Railway contractor  nor a person of 

having  sufficient  income  to  pay the  monthly maintenance  @ of Rs. 

5000/- . Moreover  he  is a heart patient .  So  he had  to take constant 

medical  treatment .  In support of his  submission  the Ld.  Counsel  for  

the  revision petitioner has led me the decision  of Hon’ble  Supreme 

Court   in   Criminal   Appeal   No-  1627  of  2007   in   the  case   of  

Chaturbhuj Vs.  Sita Bai. 

8.                               On  the  other hand  the Ld.  Counsel  for  

respondent  has  vehemently  submitted that  Ld.  Lower Court has 

assessed the  monthly  maintenance  by  taking  the  account  and  all  

relevant   facts   and  circumstances  .  The  Ld.   Counsel   for   the 

respondent has  also submitted that  the revision petitioner   had  filed 

a divorce  suit  and in that case revision petitioner was directed  to pay 
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the  pendent lite maintenance of Rs. 5000/- and after getting  the order 

the  revision  petitioner  committed default  for which  the said divorce 

suit  was dismissed.  So  no any infirmity was found in the judgment to 

interfere the  judgment  of Ld. Lower Court .  So  after  taking  the 

account of all relevant material on record  and by taking the account of 

submission  of Ld.  counsel  I find   it necessary to decide  the following 

“issue” .

(i)  Whether   the  Ld.   Lower  Court  erroneously  made  the 

assessment  of  monthly  maintenance  and he passed the 

judgment  capriciously ? 

9.                                      I  have perused the evidence  of  both  the  

parties. The  1st  party/respondent  stated in his petition as well as in 

his  evidence  that 2nd party/revision petitioner  is a contractor  and his 

earning  was Rs. 1 lakh per month . Moreover  she  was driven out from 

the  matrimonial  home  by severally  assaulting  her .   No attempt 

was made  by the  O.P.  to bring  her  back. But  P.W.2  also  stated 

that  the  O.P.  is a contractor  /computer supplier  to the  Railway 

Department. On the other hand  the  O.P. / revision petitioner   stated 

in his  petition as well as in his written evidence that he is a  heart 

patient  and he  had  to take  medical   treatment .  He proved 23 

numbers  of  documents  in  support   of  his   medical   treatment  . 

Moreover  he  is not  the contractor as alleged  by the  petitioner . As 

the petitioner deliberately  left  the matrimonial  home without  any 

genuine ground so  the  petitioner  is   not entitled to the monthly 

maintenance . 

10.                                         D.W.2  Shishir  Kr.   Lodh also  stated that 

the  petitioner  willingly   left  the matrimonial  home . 

11.                                   After   going   through    the evidence  and  

materials  on record  in its entirety  it is  found  crystal clear  that  the 

petitioner  was driven  out  from the  matrimonial  home  and since 

then no  attempt was made to bring  her  back  by the  O.P./revision 

petitioner.  So  for  that  ground  the  petitioner  is  entitled  to monthly 

maintenance  and so  for this  reason  I am of the considered opinion 

that  Ld.  Lower Court  committed  no   error  in awarding the monthly 

maintenance  to the  petitioner.  
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12.                                       In regards to the quantum of maintenance  

the Ld.  Lower Court has placed reliance  on the  ground  that  the 

O.P. /revision petition being  the contractor of Railway department  so 

he   is  able  to   pay   the  monthly  maintenance  @ Rs.5000/-  P.M.  . 

Though  I do not  find  any justified ground to interfere the  judgment 

of  the   Ld.  lower  Court   .  But  considering   the  submission   of  Ld. 

Counsel for  revision  petitioner  regarding  the present status of the 

income  of  the  revision   petitioner   and   his   liability  for  constant 

medical treatment  I find that  it  will be  prudent  if  the  monthly 

maintenance  is fixed @ of Rs. 4000/-  per month . So  revision  petition 

is   allowed by  modifying   the  quantum of  maintenance   from Rs. 

5000/- to Rs. 4000/-  per month. All other  terms and condition  given 

by the  Ld. Lower Court  is upheld. 

13.                                    Accordingly  this  revision  petition is  

disposed off . 

                                                        Addl. Dist. & Sessions Judge 

                                                                Hojai, Sankardev Nagar.      
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