
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR

Criminal Revision : 23(N)/14

Sri  Rabart Kr. Shill- Petitioner .

Vs.

Smti  Sabita Shill- Opposite party .

Present :

Sri P.K.Bora, A.J.S.

Addl. Dist. & Sessions Judge

Hojai, Sankardev Nagar.

 Ld. advocate for the petitioner : Mr. R.K. Agarwal. 

 Ld. advocate for the  respondent : Mr. N. Sen and Mrs. Oli Talukdar. 

 

Argument heard on : 15/7/14 . 

Judgment delivered on : 24/7/14 

JUDGMENT

                                              (1)This  revision is directed against   the  

order and  judgment  dated 28/1/14  passed by  the Court  of Ld. 

S.D.J.M.  Hojai, Sankardev Nagar in  M.R.  case No- 35/13 (U/S 125 

Cr.P.C.) . The revisionist challenged  the  aforesaid  judgment  and 

order  on the  ground  that  the Ld.   Court  below  overlooked the 

materials  advanced by the revisionist/ petitioner to show that  there 

was  no marriage  between the sides so the revisionist petitioner  can 

not be held  responsible to pay  monthly  maintenance .  

                                             (2) In para 7 of the petition  filed   before  

this Court  it was stated that  though  the O.P.  filed a document  Ext-1 

regarding solemnization of  marriage  between  the sides  but   no 

saptapadi as per  the  Hindu  custom  was performed . Ext-1 is an 

declaration   of marriage and Ext-2 is a notorial certificate . Therefore, 

the  Ext-1  & 2   are  of no use .  The Ld.  Court  below  completely 
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overlooked   these   aspects  and  passed  wrong   order  directing 

revisionist/ petitioner  to pay  monthly  maintenance  of Rs. 3000/- to 

the  O.P. 

                                                (3)  The case of the 1 st party  in  M.R. 

case No-35/13  was that  on 7/3/13  1st party  Smti  Sabita Shill  filed a 

petition  U/S 125 Cr.P.C.  before  the Court  of Ld.  S.D.J.M.  against  

her  husband  Sri  Rabart Shill praying  monthly  maintenance  of Rs. 

10,000/- alleging  neglect  and  refusal to  maintain her .  Allegation 

was also  brought  against  the 2nd party  that  after  the marriage  she 

was  told   that  the  2nd  party  would  convince  their  parents  and 

thereafter  she  would be taken   to  her  matrimonial  home with  this 

assurance .  The 2nd party  contacted  sexual  relationship  with  her . 

Thereafter  the 2nd party  declined to  marry  the 1st party .   1st party 

also stated that  her  marriage with the 2nd party was solemnized  in the 

Court  and thereafter  in a  temple.    The conduct of the 2nd party 

shows  that  he  had  no intention to take  the  1st  party  to his  parents 

house and thus ,  the 2nd party  was  evading  his  marital obligation . 

But 1st party  has  no  source of income, while the 2nd party  runs a 

saloon and his monthly income  is Rs. 20,000/- . The 2nd party  filed 

written statement  wherein  he declined all  the  averments made  in 

the  petition  of  the 1st party .    It  has  not  come  in  the  written 

statement that the 1st party left for her parental home at  her own  will. 

                                                (4) The Ld.  court  below  framed the  

points for determination : 

(1) Whether  the   petitioner   is  the  legally  married 

wife of the O.P. ?  

(2) Whether  the  petitioner   is  entitled  to  monthly 

maintenance  from  the  O.P.? 

                                 Reasons and decision there on  

                                              (5) In the  course of trial  1 st party  Smti 

Sabita Shill  advanced her  evidence as P.W.1.  One  Amal Nath as 

P.W.2  supported the evidence of the P.W.1 . The 2nd party  did not 

advance evidence  and he  also  did not  produce  himself facilitate the 

1st party to cross examined him.  P.W.1 Smti Sabita Shill  stated in her 

evidence  that  their  love affair resulted into  marriage thereafter they 
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had  physical relationship .   In Lankeswari Mandir  her  marriage 

was  solemnized with the  2nd party.   After the  marriage  her  husband 

kept  her  in  her  mother’s house  It  was told that  he  had to convince 

his  father  about  the marriage , thereafter  she would be  taken to his 

house .    Thereafter the 2nd party  used to contact  her physically   and 

later  the 2nd party  stopped  to  meet  her . She proved Ext-1  is  a 

declaration  of marriage , Ext-2 as  the  Notorial certificate. 

                                                  (6) In her cross-examination  she  

stated that  she also  filed  a case against  her  husband  alleging  rape 

on her .  She was not aware of the name of priest who performed  their 

marriage  and also  the person  who ignited  their  marriage fire .   She 

denied the suggestion  that  no  marriage  was  held  between  Rabart 

and her  and  even  after  the preparation  of Ext-1  & 2  Rabart did not 

marry her. 

                                              (7) P.W.2  Sri Amal  Nath  attended 

the Lankeswari  temple  between  Rabart  and  the  Sabita (P.W.1)  . 

                                                (8) Mr. R.K. Agarwal  Ld.  advocate 

for the  revisionist /petitioner submitted before  this  Court  that  to 

claim maintenance  from the husband  the  wife  must  establish before 

the  Court   that   there  was  a  valid  marriage   and  saptapadi   was 

performed  . Mr. Agarwal  submits that  Ext-1  is a  agreement  for 

marriage.   Ext-1 does not  state that  their marriage  was held on the 

day  of  execution  of the said  document.  What is embodied in Ext-1 

is that  both  the sides  will  marry . Therefore the  Ext-1  can not  be a 

reliable  document to  authorize the marriage between  the sides.   

                                              (9) Mr. Agarwal further  submits that 

as the 1st party  has  not been  able to prove  there marriage either by 

special   marriage  or   by  any  religious function .   Mr.  Agarwal 

further would submit that  the O.P.  also  filed a rape case  against  the 

2nd party . It is  an absorbed situation .   It is  nothing but a key unusual 

fact that wife has filed a rape case  against the  husband who declines 

to  maintain  her  .   Thus  Mr.   Agarwal   prayed   setting  aside  the 

impugned  order passed by the Ld.  Court  below . 

                                               (10) On the other hand  Mr.  N. Sen 

Ld. advocate for the O.P. would submits that  strict proof of marriage 

is  not  required  to pass an order  of maintenance  to a wife.   Mr. Sen 
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next  submits that  no  effort  was  made  by the  2nd party  to  appear 

before   this   Court   to   face   cross-examination   and  the   non-

appearance of the 2nd party  for  cross-examination indirectly proves 

the  case of the 1st party . According to Mr. Sen   the  1st party is a 

village girl  and it is  not  known  to her  what  is  affidavit  marriage 

or what  is  agreement  for  marriage  and  what is  marriage under 

special  marriage  Act.   Therefore,  Mr.  Sen  prays for affirmation of 

the  order passed by the  Ld.  Court  below .  From the evidence  and 

materials  on record  it  reveals  that  for the  O.P.  Ext-1 and Ext2 

were  material . According to the P.W.1 she  was married to  P.W.2 by 

executing  Ext-1.   During  her  cross-examination it  was  not  elicited 

that  she  was  aware about  the  contents of the  Ext-1  and  she  put 

the signatures of Ext-1 after  going  through  the contents of Ext-1 

and the 2nd party did not  appear to deny  the  fact that execution of 

Ext-1 and Ext-2 .  Mr. Sen argued that  in a  proceeding  U/S 125 

Cr.P.C.  stick proof of performance  of  saptapadi is  not  essential . As 

the  2nd party  totally  failed to nullify  the marriage and co-habitation 

between  the  sides.  The  2nd party can not  escape from  making 

payment  of maintenance  to the  1st party.      

                                                   (11) On perusal  of the  Ext-1 which  

is declaration  of marriage executed  by  parties on  8th  January 2013 

at  Sankardev  Nagar, Hojai, shows that  in para No-3  it was written 

that  -we  solemnize  our marriage ceremony  socially  on 16/1/13 and 

in para 10  it was  written  that-   This deed  of marriage  is  sworn by 

us    in order to  declare that  since today we are known to  the society 

as  husband and wife and  this shall  be  treated  as our  marriage 

document  in the  eye of  law  as well as  society. One  Mamoni 

Acharjee  and  another   Shyamal  Majumder  were  witnesses  of 

execution of Ext-1. Besides that  there were  7 other  witnesses who 

were  present  when  the said  declaration  of marriage   was executed. 

Therefore,  the  Ext-1 is not a mere piece of  paper and it is  not a 

agreement  of marriage.   The content of the para No-10  of Ext-1 

shows  that  on  executing of the said document  in presence  of  the 

Notary  Baldev Singh  Hojai, Sub Division , Govt. of Assam  both the 

sides   became husband   and wife.   Whether  the  said  document  is 

legally valid  or not  is a  different thing . But to 1st party  Sabita Shill 
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by executing the said document  (Ext-1) Court marriage  was  held 

between  the 2nd  party and her.   In such  circumstances does proof  of 

any  social  marriage  between  the  sides  bears any significant ?  

                                                (12) Mr.  R.K. Agarwal Ld. Advocate  

for the petitioner  referred  cases decided by  Hon’ble  Apex  Court. 

(1)   Savitaben  Somabhai Bhatiya Vs.  State  of  Gujarat and Ors. 

Appeal ( Crl.) 399 of 2005. 

(2) Deoki Panjhiyara Vs.  Shashi Bhushan  Narayan Azad and  Anr 

(Crl. Appeal No.2032 -2033of 2012  

and by the Hon’ble Gauhati High Court in (3) Upendra Sarma Vs. 

Smti  Pranati  Baishya (2012)(1) Civ. C.R. 517 (Gau). 

                                                  (13) Mr.  Agarwal  stressed on the 

point  that    the 1st party before the  Ld.  Court  below  failed to 

establish that  her  social  marriage  was  performed with the  2nd party 

by   following   saptapadi  and  other   formal  procedure  of   Hindu 

customary marriage. But as already  stated that  the  P.W.1  before  the 

Ld.  Court  below  did not  take the plea simpliciter that  her  marriage 

was solemnized  by religious function as per  Hindu  custom.  She 

stressed more  before  the Ld.  Court below  that  her  marriage  was 

solemnized  in the Court  and Ext-1 was executed.   Which gave a 

legal  status of  wife of the 2nd party.  Therefore,  any  attempt  only to 

show  that  there was no  saptapadi  and no other forms of a ideal 

Hindu  marriage  was  performed  is of no significant in  our case. 

Filing of an F.I.R.  before  police alleging rape of the  O.P. by her so 

called husband  can not be viewed with suspicion of  alleged  marital 

statutes claimed  by the O.P.  According to the O.P.  she  was married 

by  the petitioner, therefore,  the petitioner’s refusal  of marriage out 

of  mental  agony and helplessness may have caused the O.P. to  file a 

case  of  rape  against  the  petitioner . But   this fact is of  no help to 

doubt  the marriage  between  the  sides.       

                                                   (14) In Dwarika Prasad Satpathy  Vs.  

Bidyut Prava Dixit  and Anr  reported in AIR 1999 SC 3348  it was 

held by the  Hon’ble Apex  Court  that  the  validity  of the marriage 

for purpose of   summary proceedings  under section  125 of the Code 

is to be  determined on the basis of the  evidence  brought on  record 

by  the   parties.    The  standard  of  proof  of  marriage   in   such 
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proceedings  is not as strict as  is required in a  trial  of offence  under 

section   494  of   Indian   Penal   Code  1860.   If  the  claimant   in 

proceedings  under section  125 succeeds in showing that  she  and 

the  respondent  have  lived  together  as  husband and wife ,  the 

Court  has to presume that  they   are  legally wedded  spouses, and in 

such  situation  one who denies  the marital  status  can rebut  the 

presumption.  Once it is  admitted that  the marriage procedure was 

followed then it is not necessary  to  further probe as to  whether  the 

said procedure was complete  as per  Hindu  rites, in the  proceedings 

under section  125 of the Code.   In  Tajendra Kr.  Nath  Vs.  Mina 

Rani   Nath   reported  in  2006  (Suppl)   G.L.T.  640  the   Hon’ble 

Gauhati  High  Court  held that -  All these  oral  and documentary 

evidence  are enough to  make out  a prima-facie  case  of marriage 

and  it  has been  rightly  held  by the  Ld.  Sessions  Judge  that  it is 

not  correct  on the  part  of the learned Magistrate  to  take  the  view 

that  only  because  saptapadi  was not stated  to have been  performed 

and the  name of the  priest  was not disclosed or  the  witness about 

their living together  in Karimganj was not  examined , the prima-

facie case  of  marriage  was  not established. It is quit apparent   that 

the learned   Magistrate  in  order  to  frustrate  the  claim  of the 

respondent wife here in  converted  himself  into a civil  court  by 

making   an  exercise  about   the   validity   of   a  Hindu   marriage 

between  the  parties  and  thus  totally  ignored the  very  intent  and 

purpose of  Section 125 Code of Criminal  Procedure , which  has 

been  enacted with a view to  protect  destitute women  and  children 

from   vagrancy   and  starvation.    The  findings  of  the   Ld. 

Magistrateare ,  therefore, preserve in as much as the  said findings are 

not based on  evidence  and  materials  on  record. 

                                                 (15) From the afore going discussion  I 

am  of the  view  that the  judgment  and order  passed  by the  Ld. 

Court  below  on 28/1/14 is not  interfereable .  In result  this revision 

stands  dismissed.  
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                                                    Given under my hand and seal of this  

Court on this 24th day of  July, 2014.  

                                                                 Addl. Dist. & Sessions Judge 

                                                                         Hojai, Sankardev Nagar.

Dictated & corrected by me 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar.                           

         
Monuj.  
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