
 IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

Criminal revision : 109/14

Md. Habibur Rahman – Revision petitioner

Vs

Musstt. Ruksana Begum – Respondent No-1 and

State of Assam – Respondent No-2

Present :

Sri M.Kalita , A.J.S.

Addl. Dist. & Sessions Judge

Hojai, Sankardev Nagar.

Ld. advocate for the revision petitioner : Mrs. R. W. Choudhury .  

Ld. advocate for the respondent No-1 : Md. Ahmod Ali 

Ld. advocate for the respondent No-2 :  Mr. R. Roy 

Date of argument : 13/7/15 . 

Date of Judgment : 29/7/15 

                                          Judgment 

1.                                 This  case  has been  instituted  upon a petition  

filed  by  revision petitioner  Habibur Rahman against  the respondent 

Ruksana Begum  U/S 397 Cr.P.C. on being highly  aggrieved with the 

judgment  and order  dated  16/9/14  passed  by  Ld.  J.M. F.C.,  Hojai, 

Sankardev Nagar in-connection with  M.R. case No 143/13  U/S 125 

Cr.P.C.    The  revision   petitioner’s    case   in  brief   is    that   the 

respondent  filed  the M.R. case  143/13  against him  with  prayer  for 

monthly  maintenance   on  the  ground   that   she   was   tortured 

mentally  and  physically   after   her  marriage   with   the   revision 

petitioner on demand  of  Rs. 60,000/- . Both  the parties   got  married 

each other about 7 years ago . Even  the  revision  petitioner married 

another  woman  during the  substantiate  of  the earlier  marriage. 

Subsequently  the petitioner/ respondent  was driven out  from  the 
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matrimonial home and since  the date  of her  expulsion  the  revision 

petitioner / O.P.  never  made  any attempt to  bring her  back  nor he 

gave any maintenance to her though   he had the capacity to give 

such  maintenance .

2.                            The   revision   petitioner    stated  in his written  

statement   that  the ground   shown by the  petitioner  was  not true . 

The revision petitioner also stated in his written evidence that he never 

demanded any   dowry from the  respondent . Even  the petitioner / 

respondent  never  regarded  him  as  her  husband .   And  one day 

she  willingly   left  his  residence.   Though the  revision petitioner 

tried to bring her back  but  she  refused to  come  back  to the 

matrimonial  home.   She  was  resisted  by her  family  members  from 

coming to  the  matrimonial  home  .   His  economic  condition  is  not 

sound  . So  he  has  no capacity to give  the maintenance  separately . 

3.                             The petitioner   has  examined  herself  as  P.W.  in  

support  of  her   case.    The revision   petitioner  has  also  examined 

himself as D.W.  in support  of his  case and on close of the trial  the 

Ld. J.M.F.C. delivered the judgment by   allowing  the  petition  of the 

petitioner  with a direction  to pay  the monthly  maintenance of  Rs. 

1300/-to the  petitioner  and also   Rs. 300/- each to the  minor  child 

till to  their  attainment of  their majority .   And  on   being  highly  

aggrieved with  the  order  and judgment  the  revision  petitioner  has 

filed  the revision  petition  on the  ground  that:- 

(1) The Ld.  Court  below  erred  both  in  law and fact  in deciding 

the case.  

(2) The decision  of the Ld.  Lower  Court  is based on surmises and 

conjunctures .   

(3) The Ld.  Lower  Court  acted  illegally  by  not  appreciating  the 

evidence  of O.P. properly.  

(4)  The Ld.  Lower  Court  misinterpreted  the provision of section 

125 Cr.P.C.     while  passing  the judgment . 

(5) The  Ld.   Lower  Court   only   based   on  the   testimony   of 

petitioner  while  passing  the  judgment . 

(6) The Ld. Lower Court   passed  the  impugned judgment  and 

order  on the  basis  of  assumption  and presumption.  
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(7) The  Ld.   Lower   Court   intentionally   avoided the  discussion 

regarding  the sufficient  means to give  the maintenance .  

(8) That the  Ld.  Lower  Court has  erred  in  deciding  the  case  in 

favour of the respondent / petitioner  biasly.  

(9)  The quantum  of  maintenance  given  by  the  Ld.  Lower  Court  

has   based on surmised . 

4.                                  The revision  petitioner  has  prayed  for  setting 

aside  the impugned judgment  on the  basis of  grounds  shown  in the 

petition.  

5.                                 The Ld.  counsel  appearing for the  revision 

petitioner  has  verbally  submitted  that  the quantum of  maintenance 

decided by  the  Ld.  Court  below  is too high.   The  revision  petitioner 

has  no such capacity  to give  the maintenance in such a rate in every 

month.  The  Ld.   counsel  has  also  verbally  submitted that  the Ld.  

Counsel  wrongfully  assess the    quantum  of maintenance   though 

there is  the  substantive evidence  regarding  the lack  of  capacity  to 

give  the  maintenance  by   the revision  petitioner .  

6.                                  On the other hand  the Ld.  Counsel for the  

respondent has vehemently  submitted  that  the  Ld.  Court  below 

committed  no  any error  in  deciding  the case  in  favour of the 

respondent  because  the petitioner  was  driven  out  by  the  revision 

petitioner  from the  matrimonial home and he neglected her and did 

not give the maintenance to the respondent and the child without any 

ground . 

7.                                I have given the anxious thought to the  

submission  of  Ld.  counsels .   I have  perused the case  record  of  

M.R.  143/13   including  the evidence adduced  by the  petitioner  and 

the  O.P. 

 8.                               On careful perusal  of the   case record  it is  

found   that   the   petitioner   has  established   with   substantive 

evidence  that  she  was  driven  out  from the  matrimonial  home . 

The   three children are  living  in her  custody. There is  no  major 

contradiction in the evidence  of P.W.1  to disbelieve  her evidence . 
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9.                                 On the other hand  the revision  petitioner has  

adduced  evidence  on the question of  his capacity only.   But the 

provision of  Section 125 Cr.P.C. is  a beneficial provision for deserted 

woman.    On the basis of plea of  lack of capacity  the  husband   or 

father  of the minor child and being the husband  can not  escape from 

his  liability for providing  maintenance to his  minor children and wife . 

So   after   going   through  the  entire   case  record,   I  am   of  the 

considered  opinion  that  the Ld.  Lower  Court  has rightly  decided 

the case  in favour of the  petitioner .   He committed  no  any  infirmity 

in  deciding the case  in favour of the  respondent/ petitioner . So I do 

not  find  justified  ground to  interfere the  findings of Ld.  Court below 

because   though  the  revision  petitioner  has  filed  the revision 

petition  by citing  several  grounds  but  the grounds  shown  by the 

revision   petitioner   is  found  not  sustainable  except  regarding  the 

quantum of maintenance . 

10.                                 Regarding the  quantum of maintenance after  

going through the material on record and after hearing the submission 

of Ld. Counsels  I  find   that  it would  be  prudent  if the  maintenance 

amount for the petitioner  is fixed @ of Rs. 1000/- instead of Rs. 1300/- 

as passed  by the  Ld. Court below .   So quantum of maintenance  for 

the petitioner only  is  hereby  modified  from Rs.1300/- to Rs. 1000/- 

per  month  .  The   quantum of   maintenance  fixed  for   children   is 

hereby  upheld .  As directed  above  the  revision  petition  is  partly 

allowed . 

11.                                  Accordingly  this  revision  petition  is  

disposed off .  

                                                                       Addl. Dist. & Sessions 

Judge 

                                                                           Hojai, Sankardev Nagar.
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