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IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE CUM MEMBER M.A.C.T.

HOJAI , SANKARDEV NAGAR.

MAC  case No- 168/15 

Smti. Dipti Rani  Baidya  -  Claimant

Vs.

United India Insurance Co. Ltd. and others – Opp. party 

Present : Sri M. Kalita, A.J.S. 

 Addl. Dist. & Sessions Judge cum 

Member MACT, Hojai, S/Nagar.  

Ld. advocate for the  claimant : Mr. A.J. Saikia ,

Ld. advocate for the  O.P.No-3 : Mr. Pradip Kr. Paul . 

Evidence  given / recorded on :  16/10/15, 13/5/16,  3/6/16.   

Argument  heard  on : 1/7/16 . 

Judgment delivered on :  1/7/16

Judgment

1.                                    This   case  has  been  instituted   upon   an 

application  submitted  by the  claimant  Smti.  Dipti Rani Baidya  U/S 166 MV 

Act    for   obtaining  the   compensation  amounting  to  Rs.  25 lakh  for  

causing  the death  of her  husband  Lt. Prafulla  Baidya   in a motor  accident  

that  took  place  on 17/1/15 at about 8 a.m.   The  claimant  has  filed  the 

application  against  the driver , owner  and insurer  of the  offending  vehicle 

bearing  registration No.  AS 01 K 3257 (Maruti Alto vehicle) . 

 2.                               The  claimant’s  case   in   brief   is  that   on 

17/1/15 at  about  8 a.m.  when  her  deceased   husband  was  going  to a 

nearby shop  from his  residence  by the side of the four lane road  in his own 
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side   then  at  Lalmati  the  offending  vehicle  bearing No. As 01 K  3257 

(Maruti Alto) came  in rash and negligent manner and knocked  down  him 

from  back side . The deceased was  going  on  foot  by the side  of the  road  .  

The  vehicle  was  driven in rash and negligent manner  by the driver .  Due  to  

such  rush and negligent driving  in excessive  speed  by the  driver  the 

accident took place . For which  the  victim  sustained multiple  injury  on his  

person.  Though he was  immediately  taken  to  B.P. Civil  Nagaon,  but  due  

to severe and serious  injuries  sustained  by  him , the victim succumbed to 

injury   at B.P. Civil Nagaon on the same day  .  The post mortem  was  done at 

B.P. Civil Nagaon.  The claimant  has  stated  that  the deceased  was  45 

years old  . He was a healthy,  energetic  and very active young  person.  He 

was a cultivator and he was practicing  ‘Kobiraj’ as profession at locality. He 

had  the considerable  income  from the  cultivation  and from his profession. 

At the time of his death  he left  the claimant  and  one son as legal  heirs.  In  

connection with the accident  one F.I.R.  was  lodged  before Doboka P.S. . And 

Doboka police submitted the  charge sheet  U/S 279/304(A)  I.P.C. against the 

driver of the offending vehicle.   The  police  also  submitted  Form No-54  by 

duly  filling  up  all particulars of the  of driver, owner  and insurance  policy of  

the offending vehicle  . So  the  claimant  has  prayed  for awarding  the 

compensation  of  Rs. 25 lakh  because  of the  death  of  her husband,   her 

family suffered a lot . The  son  has lost  the love  and affection  from  his  

father . 

3.                         After receiving the notice  the  O.P.No-3 , the 

insurer  has  contested  the case  by filing  written statement  on the ground 

that  the  claim petition  is not  maintainable in its present form,   there is  no  

cause of  action against  the  insurer , the  claim petition  is bad  by the 

principles  of  waiver,  estoppels and acquiescence,   the case is bad  for  mis-

joinder  and non-joinder  of necessary  parties . The O.P.No-3  has  denied  all-

most  all contents  of the  claim petition . Moreover the  claimant has  not 

impleaded   all the  legal heirs  of the deceased as  party.  On the other hand 

the O.P.  No-3 has  craved   the leave  of  the Court to contest the case  U/S 
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149(2)/ 158/147 of  MV Act . The  insurer has  further contended that  the 

petition  is  vague , concocted  and defective in material  particulars .  The 

claimant has prayed for excessive  and unjustified  amount as  compensation . 

Moreover  the  occurrence  took place  due to  fault  of deceased  only  nor for 

the fault  of driver .  The claimant  has  totally  failed  to  specify properly  how 

the  occurrence took place .  Moreover  the  owner and   driver  have  not 

contested the case  though they are  the  best  person to speak  about   the 

real  fact  of accident . So  ,  the  insurer  has apprehended  that  there may 

be some collusion between  them   for wrongful gain . And the driver  had  no 

valid driving license   at  that  time .  So the O.P.No-3  has  prayed  for 

dismissal  of  the claim petition . 

4.                        After receiving the notice the driver and owner 

have not contested   the case .  So the case has been  taken  up for ex-party 

hearing  against  them . 

5.                     After going through  the contents of the claim 

petition  and the written  statements   the following  issues  are framed .

(i)  Whether  the deceased husband  of the  claimant was knocked 

down  by  the  offending  vehicle  bearing No. AS 01 K 3257(Alto car) 

on 17/1/15  at  8 a.m.  when  he was  coming  towards home  on foot 

for  which  he  sustained fatal  injury? 

(ii) Whether  the driver  of the  offending  vehicle was at  fault ? 

(iii) Whether the  claimant  is entitled for  the  compensation and to 

what  extent ? 

6.                          During the  course of trial the  claimant  has 

examined 2 P.W.s  including  herself  and  proved  6 numbers  of  documents  

including the F.I.R. and the charge sheet in support of the  case .  They have 

been cross-examined  by the  O.P.No-3.  On the other hand  no witness  has 

been  examined  by  O.P.s . The document proved  by the  P.W.1  are as follows 

. 
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Ext-1.  – Certified copy of F.I.R.

Ext-2- Certified copy of  Charge sheet . 

Ext-3- Certified copy of  seizure list . 

Ext-4 – certified copy of  post mortem repot . 

Ext-5- Form No-54.

Ext-6- Gaonbura’s Certificate .  

7.                                 So on the basis of aforesaid materials found 

available in the case record  I like to discuss the issues  one by one  for  final  

conclusion of  the  case .    

Issue No-(i)    

8.                                     Regarding this  issue  the contention raised  by 

the  claimant in the claim petition   as well as  in his  evidence  that  on the 

date of occurrence  at  about 8 a.m.  the  husband  of the claimants  was 

going  to a nearby shop   . Then the offending vehicle  came  in  a excessive 

high speed  and knocked down the husband  of the claimant  .  At that  time 

the deceased  was  going by the side of the  road on foot .  Due to the rash 

and negligent driving  the  occurrence  took place . Because  the  deceased 

was  going  by the  side  of the  road . The claimant has also stated  that  her  

husband was a healthy , energetic  and very active young person .  He was a 

cultivator and also practicing the Kobiraj in the locality  . The claimant   lost her 

husband due to the said accident .   The whole   family  suffered a lot mentally 

and financially  . It  was a  great shock  for  them.  Immediately  after the 

occurrence  one F.I.R. was  lodged and the police  finally submitted  the charge 

sheet  against the driver of the  offending vehicle. 

9.                 P.W.2  Sri  Ranjan Das,   who  has   claimed 

himself an eye witness of the accident has stated  that  he was waiting  for a  

bus to go to Doboka . Then in front  of Sri Deep Bora’s home the offending 

vehicle  came from Nagaon  towards Doboa  and knocked down  the victim  . 

The  vehicle  was  driven in a rash and negligent  manner and  in excessive 

high speed manner  and knocked  down  the deceased.   He noticed  the 
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accident  from a  close range. The victim  was taken to B.P. Civil Nagaon. But 

due to  severe and serious injuries  sustained in the said accident  by the victim 

, the victim  died  on the same day  . The  Post Mortem  was  also  done .

10.                            On meticulous   examination   of  exhibited 

documents   and  also   after  appreciation  of   evidence   it  is   found   that 

immediately   after   the   occurrence   one  F.I.R.  was   lodged   and  police 

investigated the matter  and finally   submitted  charge sheet   against   the 

driver  of the  offending  vehicle .  The offending vehicle  was  seized by 

police .  Police  filed up the Form No-54  with all necessary particulars  and 

furnished to the  Court. So considering  the materials  in its  entirety  I am  of 

the  considered  opinion that  the claimant  has  proved  with  substantive 

evidence   that  the  victim died as he was knocked down due to rash and 

negligent driving of the  offending  vehicle  by the driver. The police submitted 

the charge sheet against  the driver U/S 297/304(A) I.P.C. because he  found 

sufficient  materials  against the accused . 

11.                 The document   produced  by the   claimant 

clearly  shows  that  the motor accident took place as stated  in the  claim 

petition  and the  victim sustained  fatal injury in the said accident .  The  post  

mortem report has clearly   shows  that  the victim  died  due to  shock  and 

hemorrhage as a result  of  head  injury leading to  comma .  So  there is  no 

any  infirmity  in the  evidence  of the  P.W.s  to  disbelieve  their  evidence . So 

it is  found  that  the  claimant  has been able to  establish  the fact  that   the 

accident took place  on 17/1/15  at  about 8 a.m. due to the fault of the driver 

and  for  this  reason  this issue is decided in affirmative .

   Issue No- (ii) 

     12.                                 In regards to this  issue  it has  already  been  

found  in the  foregoing  discussion  that  due  to rash  and negligent  driving 

of the  offending vehicle (Alto car)   the  accident  took  place . So  the  driver 

of  offending  vehicle bearing Registration No. AS 01K 3257  was   found at 
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fault  for  driving  the vehicle  with  rash  and negligent  manner . For  the  

reason  stated above  this  issue  is  also decided in affirmative.

Issue No-(iii) 

13.                               From    the   meticulous  examination   of 

documents found  available  in the  case  record,   it is  found  that  the  vehicle 

was  under  valid  insurance  policy . Because the O.P.No-3  the United India 

Insurance Co. Ltd.    has not denied the fact  regarding the facts of    the 

insurance  coverage,   categorically .  So the   claimant   is  found  entitled  to  

the compensation  from the  insurance  company . Because  in the  Form No-54 

the details facts regarding  the coverage  of the  insurance  is mentioned . 

Moreover  after  going  through  the entire documents  and  contents of the 

petition  and  the written statement  it is  found  that  the  owner  is not liable  

for  payment of  compensation because  the offending vehicle was  under  the 

coverage  of valid  insurance  policy with  the insurer . The  policy  was  valid  

at   the   relevant   point   of  time .  So   the   claimant   is   entitled  to  the 

compensation  from the  Opp. Party  No-3  only . Moreover the  driver had the 

valid  D/L  at  the time of occurrence . He is also found  committing  the  fault  

at the  relevant  point of time . The victim committed  no fault.  

14.                                On the other hand  though  the O.P.  No-3 

has  denied  the fact  that  the  insurance  Company  is not  liable  to  pay  any 

compensation  but  the  Opp. Party  No-3  the insurance company  cannot 

escape  from   the  liability  by  simply  denying   the   fact  without   justified 

reason .  So  plea raised  by  O.P.No-3 is found  not  acceptable .  After going 

through  the entire documents placed  before me  it is  also  found  that  the 

driver  had  the valid  license at the  relevant  point of time.  The relevant 

document including  the Form No-54  submitted  by  police also shows  that 

vehicle  bearing  registration No. AS 01K 3257    had valid  insurance  policy at  

the  relevant  point  of time.  So  the liability  to pay  the  compensation 
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automatically  goes to  the  insurer .  So  I deem  it a fit case  to allow  the 

compensation which is required to be  paid by insurance company only .  

15.               Though the claimant  has contended that  her 

deceased  husband  was working as a cultivator as well as a Kobiraj   and had 

earned  Rs. 8,000/- per month ,   but no documentary  evidence  has been 

submitted  in  support  of her  said contention . So  in  absence  of specific 

evidence  I  deem it necessary  to make  the assessment  by  relying on  the  

term  of “notional  income” .  Moreover  there is  no  any  document in regards  

to the date of birth  and the  age of the  victim.  So  the age  mentioned  in the 

post mortem  report can be  relied  on  for  making  the assessment  by  

considering  the  age  of the  victim as 60  years.  And by  considering  all  

aspects   of  the  matter  and  after  considering  all  relevant  facts  and 

circumstances  the following  assessment  is made : 

For fatal  injury                                        Rs. 1,20,000/- 

For  funeral  expensed                              Rs.    20,000/-

For other non pecuniary compensation 

 And for  the lost of  love and affection       Rs.  1,50,000/-  

   ----------------------------------------------------------------------------------

               The total compensation will come Rs. 2,90,000/- 

 16.                      The   O.P.No-3 the United India Insurance Co. 

Ltd.  is directed  to pay  compensation amounting to Rs.  2,90,000/- ( rupees 

two lakh ninety  thousand  )  only  to the claimant within a period of three 

month from the date of order/ judgment with the interest at  the rate of 6% 

P.A. from the date of filling the claim petition. If the order is not followed an 

additional interest at the rate of 8 % P.A. will be imposed on the said sum. 

17.                           Given under my hand and seal of this Court on this 

1st  day of  July    , 2016. 
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                                                                              Addl. Dist. & Sessions Judge cum

                                                                                           Member M.A.C.T.   

                                                                                     Hojai, Sankardev Nagar.

 


