
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE CUM
MEMBER M.A.C.T.  HOJAI, SANKARDEV NAGAR.

                                   M.A.C. case No-38/14 

Sri Mukut Sharma  --- Claimant .

Vs.

United India Insurance Co. Ltd.  and others .

Present :

Sri P.K. Bora, M.Sc., LL.B., A.J.S.

Addl. Dist. & Sessions Judge Cum

Member M.A.C.T. Hojai, S/Nagar.

 

Ld. advocate for the claimant : Mr. A.J. Saikia . 

Ld. advocate for the O.P.No-1&2 : Mr.  Bijan Deb.   

Ld. advocate for the  O.P.No-3 Mr. M.K. Kotoki.  

Evidence given/ recorded  on : 20/8/14, 26/9/14 

Argument heard on :  10/11/14. 

Judgment delivered on : 5/12/14.      

Judgment

                                               (1) Claimant  Sri Mukut Sharma filed a 

petition   U/S  166  r/w   Section  140  M.V.  Act   1988,  praying 

compensation of Rs. 20 lakhs for accidental  death  of his  younger 

brother Krishna Sharma from  O.P.No-1 Rabin Bordoloi , O.P.No-2 

Sri  Mohim Ch.  Dewri, O.P.No-3 United India  Insurance  co. Ltd. 

According to him  on 14/4/09  at  5-15 p.m.  when  his  younger 

brother  Krishna Sharma was on his  way  to  Babajia market along 

the  P.W.D. road with  his  friend  Dipak Das in  a bicycle,  a rashly 

and negligently  driven vehicle  bearing registration No-  AS-01-AF 

6960  motor cycle coming from behind hit  his  bicycle,  resulting 

falling down  from  the  bicycle  and serious injuries  to  Krishna 

Sharma.  The  injured was immediately taken to  B.P. Civil  Nagaon 
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for treatment. On 15/4/09  Krishna Sharma succumbed to his injuries. 

Krishna Sharma by profession  was a  mason  and  cultivator.  His 

income  was Rs. 15,000/-  per month.   At  the time  of his  death  he 

was 35 years old.  

                                                  (2)  O.P.No-1 & 2  who are  owner  

and  driver   of  the  aforesaid  offending  vehicle.     They  simply 

submitted written  statement   through  their engaged counsel wherein 

they  denied the  averments made  in the  claim petition. But  at the 

same  time  they  also  stated that  the aforesaid  motor cycle had a 

valid  insurance  policy  covering alleged  date  of  incident  and the 

O.P.No-2 had a valid  driving license  issued by  DTO Morigaon  on 

28/11/07. O.P.No-3 in  their separate  written  statement  also  denied 

the averment made  in the  claim petition . 

                                                  (3) The issues are framed as under: 

(1)  Whether   on  14/4/09 at   5-15 p.m.   claimant   sustained 

injuries  when  he  was hit by an vehicle  bearing No-AS 

01AF 6960 which  was rashly  and negligently driven  by  its 

driver.  

(2)Whether  the claimant  is entitled  for  compensation  from 

the  owner  and  insurer of the  offending  vehicle  and to 

what  extent ? 

Reasons and decision there on

                                                 (4) Sri  Mukut  Sharma advanced his  

evidence as  P.W.1. In  his deposition  he  narrated the same  facts 

already  stated in the  claim petition.   In  his cross-examination  it has 

come  that   he  is not  the  eye witness of the  incident  and  he 

admitted that  the  case memos and vouchers exhibited before  this 

Court bore his name only .  

                                                  (5) Sri Dipak  Das testified  as P.W.2.  

It  has come  in  his evidence that  at the  time  of the  incident  he was 

carried by deceased Krishna  Sharma in  a bicycle.  The bicycle was 
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hit  by  offending  vehicle  from  behind . In  result  both  of them  fell  

down  on the  ground  and  sustained injuries .    Krishma sharma 

succumbed  to  his  injuries  at   B.P.  Civil  Nagaon.  He  denied  the 

suggestion  that  incident  was  due to  negligent  driving  of  Krishna 

Sharma.   He  also  denied  the suggestion  that  at   the time  of 

incident   Krishna Sharma was  under the  influence of  liquor . 

                                               (6) Mr. A.J. Saikia Ld.  advocate  for the 

claimant  submitted  before   this   Court   that   regarding  the   said 

incident  an F.I.R.   was  lodged (Ext-2)   before   Nagaon P.S.    on 

16/4/09  by  P.W.1 Mukut Sharma.   Police investigated  the matter , 

finally submitted  charge sheet   against  O.P.No-3 Mohim Ch. Dewri. 

Mr. Saikia further  submitted that  it has come  in the  P.M.  report, 

Ext-4 that  the  cause  of death  of deceased was due to  shock  and 

hemorrhage  as a result of   injuries sustained  on  the  head.   In the 

police case police  also seized  the  offending bike from  the  O.P. No-

2  through  Ext-7 ( seizure list) . 

                                                (7) Mr. Saikia  further  submitted that  

there is no  doubt  that  the  incident  occurred due to  restless  driving 

of  his   motor  cycle  by   O.P.No-2.  The   Offending   vehicle   was 

insured  with  O.P.No-3  .  Therefore,   O.P.No-3   is   liable  to   pay 

adequate  compensation  to the claimant .  

                                                (8) Mr. M.K. Kotoki  Ld.  advocate for  

the  O.P.No-3  submitted before  this  Court that  as at the  time  of 

incident  the  deceased and his  friend P.W.2 Sri Dipak Das was in the 

same bicycle and the  deceased lost  his control due to  weight  of  two 

persons.  Therefore,   the  incident  occurred  due  to   contributory 

negligence of deceased and his  friend Dipak Das. A suggestion  was 

also  put to  P.W.2 that  at that time  the  deceased was under the 

influence of  liquor  which he  denied.                                                   

                                                 (9) In our  case the O.P. simply  denied  

the  averments made  in the  claim  petition.   But to  check  the 

authenticity  of   claim  general   and  mere  denial   in  the   written 

statement  is not  sufficient.    It was also  held in  Sripati  Charan 

Mondal  and  Anr.  Vs.   Oriental  Insurance   Co.  Ltd.
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(MANU/WB/0118/2000) the Hon’ble Calcutta High Court  held that 

-30. It is also  well known that general or mere denial  in  written 

statement  is not  sufficient and the denial must  not  be  the evasive 

but  specific  and  necessary   but   point   in question  raised in  the 

claim . The  said position  is clear  from  the  order 8 rule3. “It shall 

not be  sufficient  for  a defendant  in  his written  statement  to  deny 

generally the  grounds alleged  by the  plaintiff,   but the  defendant 

must  deal specifically  with  each  allegation  of  fact of which  he 

does not  admit  the  truth  except damages.” 

                                              (10)  In our case  the claimant  is  the  

elder brother of the deceased.   Therefore, there is  no impediment  to 

receive   the  compensation   by   the   claimant   for   death   of  his 

younger brother.  Here we can refer a case decided in  Gujarat State 

Road Transport  Corporation  Vs. Ramanbhai Prabhatbhai 1987 ACJ 

561 that  the expression  ‘ legal representative’ has  not been  defined 

in  the  Act.   However  a  legal   representative  ordinarily   means  a 

person  who in law  represents  the  estate of a deceased person  or  a 

person  on whom  the estate devolves on the  death  of an  individual.  

                                               (11) In our case the   profession and  

monthly income of the deceased have not been  proved.   However 

there is  no material to show that  deceased was physically  unfit  to 

earn his  livelihood .   Hence,   the  notional   income i.e.  Rs.3000/- 

monthly  will be the income of the deceased.   The deceased  appears 

to be  bachelor . Half of the income  should be  deducted  from his 

income.  Thus  the  annual  income  will be Rs.18,000/-  as per the 

judgment  delivered  in  Smti Sarala Verma and Ors Vs. D.T.C. and 

anr. Reported in 2009 (2)  TAC 677 (SC) the  appropriate multiplier 

for the  age  group of 35 to 40  years will be 15. In the said  judgment 

the  amount  fixed for loss of estate in  the 2nd  schedule of M.V. Act 

1988  increased  to   Rs,  10,000/-   .Therefore,   the   compensation 

payable to the  claimant  will be as follows : 

Loss of dependency  18000 X 15 

                                 = Rs. 2, 70,000/- 

Funeral expensed     = Rs. 2000/- 
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Loss of estate           = Rs. 10,000/- 

Total compensation will come = Rs. 2,82,000/- 

                                                (12) Since at  the time  of the  incident  

the  offending  vehicle  had a valid  insurance  policy  and the  vehicle 

was  insured  with   O.P.No-3.  The   O.P.No-3  can  not  escape  from 

paying  compensation  to the  claimant .   O.P.No-3  is directed  to pay 

the  aforesaid  sum to the claimant  with an interest  at  the rate of 6 % 

P.A.  from the  date  of filing  the  case  within a period of three 

months , if the  order is not followed an additional interest at the rate 

of 6 % P.A. will be imposed on the said sum .

                                                Given under my hand and seal of this  

Court on this 5th day of December 2014.                 

                

                                                               Addl. Dist. & Sessions Judge 

                                                                   Cum member M.A.C.T. 

                                                                  Hojai, Sankardev Nagar.  

Dictated & corrected by me 

Addl. Dist. & Sessions Judge 

    Cum member M.A.C.T. 

   Hojai, Sankardev Nagar.  

Monuj.  
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