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IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE  CUM

MEMBER M.A.C.T.HOJAI,  SANKARDEV NAGAR.

MAC 36/2014

 Jhorna Dey ………. Claimant
Vs.

New India Assurance Insurance Co. Ltd. & ors – O.P.s.

Present : 
Sri M. Kalita, A.J.S. 
Addl. Dist. & Sessions Judge 
Cum Member M.A.C.T. 
Hojai, Sankardev Nagar.
 

Ld. Advocate for the claimant: Y. N. Singh.

Ld. Advocate for the O.P.No-1: Sri. M.K. Kotoky.   

Evidence given/recorded on: 02/09/2016, 11/11/2016

Argument heard on: 25/11/16.

Judgment delivered on: 09/12/16.

    Judgment 

1. This case has been instituted upon the petition submitted by the claimant 

Jhorna Dey U/S 166 of M. V. Act 1988 (Amended up to date) for obtaining the 

compensation amounting to Rs.  3,00,000/-  due to  death of  her  deceased 

husband Kalyan Dey in the motor accident. The claimant has sought for the 

compensation from the owner, driver and the insurer (United India Assurance 

Insurance Co. Ltd.) of the offending vehicle bearing Registration No. AS-02-E-

8667 (APE Truck).  
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2. The claimants’ case in brief is that on 23/03/13 at about 6.30 P.M. while her 

deceased husband was there at the place of occurrence situated at P.W.D. 

road  Nagaon  Lanka  Road,  then  the  offending  vehicle  knocked  down  the 

deceased husband for which he sustained serious injuries on his head, face 

and leg. The local people apprehended the truck and handed over the truck 

to the police. Police arrived at the place and referred the victim to Lanka 

C.H.C. Due to serious condition of the victim, he was referred to G.M.C.H., 

Guwahati  and  victim  succumbed  the  injury  during  the  time  of  medical 

treatment.  The  police  of  Lanka  Police  station  by  virtue  of  G.D.  Entry 

investigated the case. So the claimant has prayed for awarding compensation 

amounting to Rs. 3 Lakh. 

3. After receiving the notice the O.P.  No-1, the insurer, New India Assurance 

Insurance Co. Ltd. has contested the case by filing written statement on the 

ground that there is no cause of action for filing the claim petition and the 

petition is not maintainable in the present form. The opposite party No. 1 has 

also denied almost  all  contents  of  the claim petition.  The O.P.  No.  1 has 

further stated that the insurer is liable for compensation only subject to the 

proof of authenticated documents submitted by the claimant and also subject 

to the terms and conditions of the insurance policy. The opposite party No. 1 

has also caved the leave of the court to contest the case u/s 149(2)/158/148 

of MV Act. The O.P. No. 1 has denied the fact regarding the accident as well 

as in regards to the fact of the medical treatment of the victim. The claimant 

has failed to describe clearly how the accident took place and the nature of 

injury sustained by the victim. Moreover, the driver had not the valid driving 

license. The driver and owner who are the best person who say about the 

occurrence have not turned up to the court to contest the case. As the driver  

and the owner of the vehicle have not contested the case so there may be 

some collusion between the claimant and driver and the owner for wrongful 

gain.  So  the  opposite  party  No.  1  has  prayed  for  dismissal  of  the  claim 

petition. The O.P. No. 1 has also submitted a petition u/s 170 of M.V. Act, 

which has already been allowed. The O.P. No. 1 has submitted an additional  

written statement stating that, at the time of occurrence, insurance policy of 
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the  offending  vehicle  was  not  valid.  Because  the  policy  was  valid  up  to 

18/3/2013 and the occurrence took place on 23/3/2013.   

4. After receiving the notice, the O.P.  No. 2 and 3 the driver and the owner of 

the offending vehicle have failed to turn up to the court. So the case was 

taken up for hearing Ex-Parte against them. 

5. Upon the  contents of the  claim  petition  and the  written statements  the 

following issues  are framed: 

Issues:-

(i) Whether the deceased husband of the claimant was knocked 

down by the offending vehicle bearing No. AS-02-E-6887 (APE Truck) 

on 23/3/2013 at  6.30 P.M. when he was on the road for  which he 

sustained fatal injury?   

(ii) Whether the driver of the offending vehicle was at fault?  

(iii) Whether the claimants are entitled to the compensation and to 

what extent?      

                    

6. During the trial the claimants has adduced evidence in support of her case. 

The  claimant  has  produced  3  kinds  of  documents  including  the  death 

certificate, Post Mortem Report and salary certificate of the victim. She has 

been examined by O.P. No. 1. On the other hand the O.P. No. 1 has examined 

the Branch Manager of the New India Insurance Co. Ltd. Nagaon Branch as 

D.W. 1 in support of the case of O.P. No. 1. D.W. 1 has also produced the 

Insurance  certificate  as  Exhibit  (Ka).  The   document   produced   by  the 

claimant as Exhibits are as follows:  

Ext-1 – Death Certificate.

Ext-2 – Post Mortem Report. 
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Ext-3- Salary Certificate. 

7. So in view of the above position of materials facts found available in the case 

record, I like to discuss the issues one by one for finally deciding the case. 

Issue No-(i)

8. In  regards to this  issue  the  contentions raised  by the  claimant  in the  

claim  petition as well  as  in the  evidence is  that the offending vehicle 

bearing  Registration  No.  AS-02-E-6887  (APE  Truck)  knocked  downed  the 

deceased husband at P.W.D. road Nagaon Lanka Road. He sustained serious 

injuries on his head, face and leg. The local people apprehended the truck 

and handed over  the truck  to  the police.  Police  arrived at  the place and 

referred the victim to Lanka C.H.C. Due to serious condition of the victim, he 

was referred to G.M.C.H., Guwahati and victim succumbed the injury during 

the time of medical treatment. Immediately after the occurrence one FIR was 

lodged before the Lanka Police Station and the police registered a case. The 

Post  Mortem  was  done  on  the  dead  body  of  the  victim.  The  document 

produced by the claimant clearly shows that  the victim died in the above 

described motor accident. The evidence of P.W. is found substantive one. So 

on the basis of the discussion stated above, I am of the considered opinion 

that the claimant has established with the substantive documentary as well as 

oral  evidence  that  her  husband  died  as  he  was  knocked  down  by  the 

offending  vehicle.   The  occurrence  took  place  due  to  rash  and  negligent 

driving by the driver  of  the offending vehicle.  The victim died during the 

medical treatment as he sustained fatal injury and for this reason this issue is 

decided in affirmative. 

Issue No-(ii)

9. In regards to this issue it has already been found in the foregoing discussion 

that due to rash and negligent driving of the vehicle, the accident took place. 
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So the driver was also found at fault for driving the vehicle with rash and 

negligent manner. For the reason stated above this issue is also decided in 

affirmative. 

Issue No-(iii)

10. Regarding  this  issue  the  contentions  raised  by  the  claimant  is  that,  the 

occurrence took place due to  rash and negligent  driving of  the offending 

vehicle and the victim sustained fatal injury in the accident. The claimant has 

sought for the compensation from the driver, owner and the insurer of the 

offending vehicle. 

11. On the other hand the insurer, New India Assurance Insurance Co. Ltd. Has 

claimed that the insurance policy created for the vehicle was not valid at the 

relevant point of time. So insurer is not liable to pay the compensation. D.W. 

1  has  proved  the  insurance  certificate  as  Exhibit  (Ka).  On  meticulous 

examination of material particulars of the case record it is found crystal clear  

that deceased husband of the claimant sustained fatal injury in the accident 

and the accident occurred due to rash and negligent driving of the vehicle. 

The  victim  succumbed  to  injuries  at  the  time  of  medical  treatment  at 

G.M.C.H., Guwahati. But on examination of Insurance Policy, it is found that 

the insurance policy was not valid at that time. So the insurer is not liable to 

pay the compensation. The liabilities only goes to the owner of the vehicle 

due to his failure to renew the policy timely. On the other hand the driver had 

the valid driving license. So considering all aspect of the mater, I am of the 

opinion that the O.P. No. 2, Habijul Islam, the owner of the vehicle is only 

liable to pay the compensation.    

12. Regarding  the  assesment  of  compensation,  it  is  found  that  one  salary 

certificate  issued  by Secretary  Sankardev  Bidya  Niketan,  Lanka,  has  been 

submitted by the claimant. As per certificate, the victim was receiving Rs. 

2500/- per month. Because he was the conductor of the school bus. There is  

no authenticated document regarding the age of the victim, except the P.M. 
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report. As per P.M. report, the age of the victim was 50 years at the time of 

occurrence. So the assessment is made by considering the age of the victim 

as 50 years and also considering the term of “Notional income”. Accordingly 

the assessment is made as follows:-          

(i) For fatal injury :  Rs. 2,64,000/-

(ii) For performing religious function: Rs.    10,000/-

(iii) For loss of love and affection:- Rs.    50,000/- 

                            Total Rs. 3,24,000/- 

14. The O.P.No-2 Habijul Islam (the owner of the offending vehicle) is directed to 

pay the compensation amounting to Rs.3,24,000/- (Rupees Three lakh sixty 

four thousand) only to the claimant within a period of three months from the 

date of order/ judgment with the interest at  the rate of 6% P.A. from the 

date of filling the claim petition. If the order is not followed an additional 

interest at the rate of 8% P.A. will be imposed on the said sum. 

Given under my hand and seal of this Court on this 9th day of December, 

2016.  

Dictated and corrected by

M. Kalita, A.J.S,
Addl. Dist. & Sessions Judge-cum

Member M.A.C.T.
Hojai, Sankardeve Nagar.

Addl. Dist. & Sessions Judge cum
Member M.A.C.T.

Hojai, Sankardev Nagar.

Transcribed by 

Azizul Hoque Choudhury, 

Stenographer Gd.—III.


