
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE CUM
MEMBER M.A.C.T. HOJAI, SANKARDEV NAGAR.

M.A.C. case No- 42(N)/14.

Md. Kamal Miya @ Kamal Hussain- Claimant

Vs

Oriental Insurance  Co. Ltd and others – O.P.s

Present : 

Sri P.K. Bora, A.J.S.  

Addl. Dist. & Sessions Judge cum

Member M.A.C.T. 

Hojai, Sankardev Nagar.  

Ld. advocate for the  claimant  : Mr.  A.B.M. Siddique. 

Ld. advocate for the  O.P. No-2 : Mr.  M.K. Kotoki. 

Evidence  given/ recorded on : 22/9/14, 11/11/14, 21/11/14. 

Argument heard on : 19/12/14. 

Judgment delivered on : 9/1/15. 

Judgment

                                                (1)The claimant filed  a petition  U/S  

166 M.V. Act 1988, praying  compensation  of Rs.  5.7 lakhs with 

interest  from  O.P.No-1, Sri Partha Nandi  and O.P.No-2, The Branch 

Manager  of Oriental Insurance  Co. Ltd. . According  to the claimant 

on 4/12/13 at  about  4-30  p.m.  while  his minor son  Shamad  Ali @ 

Summa Ali  @ Miraj  Ali   was  returning  from the  house  of   one 

Baharuddin   along   P.W.D.  road   at  Pub  Kandulimari  a  speeding 

vehicle  bearing  registration No. AS 02J 7530 coming  from  the 

Jugijan side to Hojai hit  the minor boy causing  grievous injuries to 

his person.  The injured was immediately   shifted to HAMM Hospital 

Hojai, then  to Hayat Hospital, Guwahati  and  GMCH Guwahati.  

                                                (2) O.P. No. 1  is  the  owner  and driver  

of the offending vehicle  and O.P.No-2 is the  insurer of the vehicle. 

Both  the   O.P.s  submitted  their   written  statement  wherein   they 

denied the  averments made  in the  claim petition.  

                                              (3) The issues are framed as under: 

(1) Whether   on  4/12/13   at   4-30  P.M.   claimant 

sustained injuries when  he was hit  by  a rashly and 
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negligently  driven  vehicle  bearing registrationNo-

AS02J 7530 ? 

(2) Whether  the driver  of the offending vehicle was at 

fault ? 

(3) Whether   the  claimant  is  entitled  for  compensation 

from the owner and insurer of the offending vehicle 

and to what extent  ? 

Reasons and decision there on

                                             (4) The  claimant  Md. Kamal Miya  

advanced his  evidence  as P.W.1.  Victim  Miraj Ali  and one  witness 

Abdul Hussain  advanced their  evidence  as  P.W.2 and P.W.3. 

                                             (5) P.W.2  did not appear  for  his cross-

examination.  P.W.1 in his evidence  stated the fact already  stated in 

the  claim petition.  He proved  some documents  before  this  Court 

including  the  copy of F.I.R. ,  Form No-54, medical  documents etc. 

A suggestion was put  to P.W.1 that  his son  did not  get injuries  in  a 

motor accident  and  he  is a patient of epilepti , which he denied . 

The O.P.No-2  did not  issue any  notice to the O.P.No-1 for  his 

examination  before  the Court  to show  the  negligence on the part of 

the  minor son  at the time  of the incident .  It has  come  in the  cross-

examination  of P.W.3 that  the  driver  of the  offending  vehicle  took 

the  injured to the  Hospital.  In  the written  statement  filed  by the 

O.P.No-2   simply  denied the  fact stated by the  claimant.   Thus the 

denial   from the  side of  the O.P.No-2  is   a  general  and evasive 

denial.  It was held in Sripati Charan Mandal and  Anr. Vs.  Oriental 

Insurance Co. Ltd.: MANU/WB/0118/2000 it was held by  Hon’ble 

Calcutta High Court  that – 29.  Order 8 Rule 2 also  requires in this 

connection -  the defendant  must raise by  his  pleading  all matters 

which  show the suit  not to be  maintainable, or that the  transaction is 

either   void  or   voidable  in  point  of  law and all  such  grounds of 

defence  as,  if   not   raise,  would be likely   to  take the O.P.   by 

surprise, or would raise issues of  fact not arising  out of the  plaint , 

as, for  instance,   fraud , limitation ,  release, payment , performance , 

or  facts showing illegally .  
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30. It is also  well known that  the general and mere denial  in the 

written  statement is not sufficient  and the denial  must  not  be  the 

evasive but  specific and necessary  but  point  in question  raised in 

the  claim . The said position is clear  from the  O.8, R.3.  It shall   not  

be  sufficient   for    a  defendant  in  his  written   statement  to  deny 

generally  the  grounds alleged  by  the  plaintiff,   but  the  defendant 

must deal specifically  with each  allegation  of   fact of  which  he 

does not  admit  the  truth, except damages.” 

                                                  (6) In our  case the incident  occurred  

on 4/12/13 at about 4-30 p.m. . Regarding  the  incident  an F.I.R.  was 

lodged on 14/12/13 (Ext-3)  .   The form No-54(Ext-2)  shows  that 

regarding  the  incident  a G.D. entry  was  made by  Jugijan P.P. 

which  was  registered as  Jugijan P.P. G.D.E No-71 dated 5/12/13. 

Ext-7 shows that  the  injured was  treated  in HAMM Hospital Hojai 

on  4/12/13  and  the   case  was   referred  to  G.M.C.H./  G.N.R.C. 

Guwahati .  Ext-8 shows that  on 4/12/13 the injured was admitted in 

Hayat Hospital Guwahati and he  was treated as  ICU Patient.  The 

injured also  remained as an indoor patient  from  27/12/13 to 3/1/14 

in  G.M.C.H. Guwahati.  As per  Ext-10  the doctor of Hayat Hospital, 

Guwahati  diagnosed the  injuries sustained by  the   victim as- (1). 

Intraventricular haemorrhage,  (2). Soft  tissue  swelling , (3). Left 

sided pneumothorax with underlying collapse  of  lower lobe and (4). 

left clavicular fracture . There is no material to show  that the injured 

still  requires  medication  for  the injuries  sustained in  the  incident. 

There is  no  dispute  that  at  the  time  of the incident  the  offending 

vehicle was not insured with O.P.No-2. Therefore, O.P.No-2  is  liable 

to pay  compensation  to the  claimant  as under .  

1. Medical  expenditures:  Rs.2,90,324/- 

2. Non  pecuniary  damages   for  pain   and  suffering  and 

conveyance etc. Rs. 20,000/- 

The total compensation comes Rs. 3,10,324/-  . 

                                              (7) Thus  the O.P.No-2  is hereby 

directed  to  pay  aforesaid  compensation  to the  claimant  with  an 

interest  at  the rate of 6% P.A. from the date of filing the  case within 
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a period  of three month. If the order is not followed an additional 

interest at  the rate of 6% P.A. will be imposed on the said sum .  

                                              Given under my hand and seal of this  

Court on this 9th day of January , 2015.  

                                                                Addl. Dist. & Sessions Judge

                                                                     Cum Member M.A.C.T. 

                                                                      Hojai, Sankardev Nagar. 
Dictated & corrected by me 

 Addl. Dist. & Sessions Judge

     Cum Member M.A.C.T. 

    Hojai, Sankardev Nagar.

Monuj.                             

                     

Appendix

1.The prosecution witnesses are : 

1. Md. Kamal Miya – P.W.1 

2. Md. Miraj Ali – P.W.2. 

3. Md. Abul Hussain – P.W.3. 

2.The defence Witness : Nil  

3.The Exhibited documents are : 

1. Ext-1  The claim petition . 

2. Ext-2 Form No-54. 

3. Ext-3  certified copy of F.I.R. 

4. Ext-4 Birth Certificate of Miraj Ali. 

5. Ext-5 school certificate  of  Miraj Ali, 

6. Ext-6  The affidavit of Md. Kamal Hussain. 

7. Ext-7 to Ext-72 – Medical advise slip / prescriptions/ reports  of 

different Hospitals. 

8. Ext-73  to  75  and  Ext-111  to  215  cash  memos  and  bills  of 

different  hospitals . 

                                                                      Addl. Dist. & Sessions Judge

                                                                                      Cum Member M.A.C.T. 

                                                                                      Hojai, Sankardev Nagar. 
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