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IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE CUM

MEMBER M.A.C.T.  HOJAI, SANKARDEV NAGAR.

MAC Case No. 510/14

Musstt. Anuwara Begum  – Claimant

Vs.

National Insurance Co. Ltd.  and others – O.P.

Present : Sri. M. Kalita, A.J.S. 

Addl. Dist. & Sessions Judge cum 

Member M.A.C.T. 

Hojai, Sankardev Nagar. 

Ld. Advocate for the  claimant : Md. Bahar Uddin. 

Ld. advocate for the O.P. No-3   : Mr. J.C. Pandit .            

Evidence given  on : 13/3/15, 17/7/15,15/2/16,8/4/16, 

Argument heard on : 10/6/16. 

Judgment delivered on :  24/6/16 . 

Judgment 

1.                                    This   case   has  been   instituted   upon  an 

application  submitted  by the  claimant  Musstt.  Anuwara Begum  wife of Lt.  

Fakar Uddin  U/S 140/166 of MV Act . The  claimant  has  filed  the  claim  

petition  against  the  driver,  owner  and insurer  of the  offending vehicle 

bearing  Regd. No.  AS 01 EC 5706 (truck)  with  prayer  for  awarding the  

compensation of Rs. 30 lakh. 

2.                                          Briefly  the claimant’s case  is that  on 24/4/2014 

at  about 9-30 p.m.  while her deceased husband  was  going from Lanka to 

Silchar  by  boarding  the offending  vehicle  bearing Regd., No. AS01EC 5706 
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(truck)  and  when  the  vehicle   reached   Sunapur  under  Borkhola police 

station   the vehicle  met  an accident  when   the driver  of the vehicle tried  to  

turn  the  vehicle  on the  road ,    for  which  the deceased  Fakar Uddin  

sustained  grievous  injuries  .  At that  time  the vehicle  was  loaded  with 

cows . One  Md.  Nazim Udin   was the   owner  of the cows   and the  vehicle 

was  going  to Silchar by  taking  the   cows  on the truck.  The  victim died  on  

the spot .  The O/C of  Dayangmukh  P/S  visited  the  P/O .  The police of 

Dayangmukh  P/S  also  made a G.D.  Entry  bearing  registration No.  G.D 383 

dated 24/4/14 . The deceased was  referred to  Haflong Civil  Hospital  for post  

mortem.   Due to  death  of the  deceased  the  whole family  suffered a lot  

mentally and financially  .   At the time of his death  the deceased left  the 

claimant , who is the  wife  and   four  minor  children .    The occurrence  took  

place  due to   rash and  negligent   driving   of  the  driver  of  the  offending 

vehicle . The  deceased  was appointed  to  look after  the cows,  by the  owner  

of the cows.  So the  deceased  was travelling as a care taker  in the  truck. 

Hence, the claimant  has  prayed  for awarding  the compensation  amounting 

to Rs. 30 lakh  for  sustaining  fatal  injury  by her deceased husband . 

3.                                       After  receiving  the  notice  the  O.P.No-1   the 

owner  of the  offending vehicle  has  contested  the  case  by  filing written 

statement  on the  ground that  there is  no  cause  of  action for claiming 

compensation   from  him, the  claim petition  is not  maintainable  in its  present 

form .  The O.P.No-1  has  further  stated  that  some contentions  made by the  

claimant in the claim petition  has not  been  adequately  submitted  by the  

claimant .  O.P.No-1  has  admitted the fact    regarding  the  motor accident  

that  took  place  on 24/4/14 at  about 9-30 p.m. near  Ranger  Bill  under 

Dayangmukh   Police Station  .  So  he  has  prayed  for  strict  proof  of  the  

contents of the claim petition . 

4.                                            After receiving the  notice the O.P.No-2  the driver  

of the vehicle  No. AS01EC 5706  has  also  contested the case by filing written 

statement on the grounds  that  there is no  cause  of action  for  filing the  claim 

petition  against  him and the  petition  is not  maintainable  in its  present  form. 

He  has  further  admitted  the fact  regarding  the  accident  that took place on 

24/4/14  at about 9-30 p.m. . He  has  further  stated that  the contents  of the  
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claim  petition  needs the strict proof  as the supported  document   has  not 

been  submitted  by the  claimant .  

5.                            After receiving the  notice ,  the Opp. party . 

No-3  the  insurer,  National Insurance Co. Ltd  has contested the case  by 

filing   written  statement   on  the  ground   that   the  claim   petition   is  not 

maintainable  in  its  present  form ,  the  claim petition does not  disclose  any 

cause of action against  the  answering Opp. party No-3, the claim  petition is 

bad for non joinder of necessary parties  .  The O.P.No-3  denied  almost  all  

contents  of  the  claim  petition .  The  O.P.No.3  further  stated  that  the 

claimant  has  failed to  give  detail   description  about the accident  and the 

injury  sustained  by  the  victim . Claimant   has also  failed  to give  detail  

description  regarding the medical  treatment  given to the  victim.  Moreover  

the  claimant  has claimed  the amount of compensation  which is  exorbitant 

and  unjustified .  The further  contention  of the  Opp. Party .No-3  is that  the  

O.P.No-3  is a  general indemnifier . So  the  O.P.No-3  is  only  liable  to pay 

compensation  on  strict proof  of the  facts  regarding  the accident ,  regarding 

insurance  policy  and also  regarding the  documents   of  the  offending 

vehicle . The O.P.No-3  has  also craved  the  leave of the Court to contest the 

case  U/S 170 MV Act . Hence  the O.P.NO-3  has  prayed  for  dismissal  of the  

claim  petition. 

6.                              On the basis  of contents of the claim  petition 

and the written statements   the following issues are framed : 

1.  Whether  the deceased sustained fatal injury when  the  offending 

vehicle  bearing  Regd. No. AS 01EC 5706 (truck) was trying  to turn 

and met  an accident  on 24/4/16 at 9-30 p.m.  at Ranger Bill? 

2. Whether the driver  was at  fault  for  driving  the  vehicle  in rash 

and negligent  manner and in excessive  high speed ? 

3. Whether the deceased was the  agent  of one Md. Nazim uddin 

who  was  the  owner  of  the  cows which  were loaded on  the 

offending  vehicle ? 
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4. Whether the  claimant  is entitled to the  compensation  from  the 

O.P.s and to what  extent ? 

7.                              During  the course of trial   the  claimant  has 

examined  2  P.W.s  including  herself  and proved 12  number  of documents 

in  support  of her  case . Though  the P.W.3  submitted  the  written  evidence 

but  his evidence  has been expunged ,  on the basis  of prayer  made  by the  

claimant  .  Both   the   P.W.1  and P.W.2  have  been  cross-examined  by 

O.P.No-3.  The document exhibited by the  claimant  are as follows : 

Ext-1 – Claim petition, 

Ext-2 –  Form No-54, 

Ext-3- The copy of F.I.R.

Ext-4 – seizure list 

Ext-5 – Police requisition to MVI

Ext-6- Charge Sheet. 

Ext-7 – Post Mortem Report of the deceased . 

Ext-8,  9  and  10   –  School  Certificates  and  birth  certificate  of  sons  and 
daughters . 

Ext-11- Income certificate of the deceased . 

Ext-12 - gate pass of the vehicle  

8.                  So  in view  of the  above  materials    found 

available  in the  case  record  I like  to discuss  the issues one by one  for  

finally deciding the case . 

      Issue No-(i) 

9.                                In     regards   to  this  issue  the claimant has  

contended in her    claim petition as well as in her  evidence  that  at the  time  

of occurrence  her  deceased  husband  was  travelling  in the offending vehicle 

. The offending vehicle met  the accident when  the driver tried to   turn the 

vehicle .  The vehicle  was driven in  rush and  negligent  manner .  Due to 

such  rash  and  negligent driving of the vehicle  the  accident  occurred .  The 

deceased   sustained multiple  injuries  and immediately after the accident her 
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husband succumbed to the injuries .  In connection  with  the occurrence  one 

F.I.R.  was lodged by police of Dayangmukh P.S. 

10.                                    In the  cross-examination  P.W.1  has stated 

that  her husband was sent with the cows in the truck by owner Nazim Uddin . 

The Opp.  party  has  also  cross-examined   the  claimant  on  the  question  of 

income and age of the deceased . 

11.                                  P.W.2  Md.  Abdul  Batin  has  also  stated  the 

same fact as stated by the claimant .  He has stated that as a business man he  

knew  the deceased since 20/25 years back . In the life time deceased had 

worked with  him in  many occasions   as agent .  

12.                              After meticulous  examination  of the  materials  on 

record  and after proper  appreciation of the  evidence  in the light  of above 

issues it is found  that  the deceased was travelling on the truck (the offending 

vehicle)   .  The case record also clearly shows that  the  accident  occurred 

due to  rush and negligent driving  by   the driver of the offending vehicle  and 

the deceased  on the vehicle  . But  there is no  any  documentary  proof to 

show  that  the  deceased was  appointed  as  caretaker and he was actually 

the agent appointed to bring  the cows on the offending vehicle  . But it is 

found that the deceased  sustained  fatal injury and  he  died  due to sustaining 

the fatal injury  and for this reason stated above  this  issue    is decided in  

affirmative .   

        Issue No(ii) 

13.                                 In regards to this  issue  it has  already  been 

found  in the  foregoing  discussion  that  due  to rash  and negligent  driving 

of the  offending vehicle   the  accident  took  place .  So  the  driver of 

offending truck  bearing Registration No. AS 01 E C 5706 was   found at fault  

for  driving  the vehicle  with  rash  and negligent  manner . For  the  reason  

stated above  this  issue  is  also decided in affirmative.

       Issue No- (iii)  & (iv) 
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14.                     Now I like to discuss these two issues jointly 

for  just  and proper  discussion.   Regarding  these issues the claimant   has 

contended that  the vehicle bearing Regd. No. AS 01EC 5706  met with the 

accident   due to rash and negligent driving of the vehicle by the driver  . So 

the claimant   is  entitled to the  compensation .  On the other hand  the 

insurer  has contended  that the  offending  vehicle   is   a  goods  carriage 

vehicle  so  the passenger  is not allowed  to travel on the  truck .  On the other 

hand,  the deceased  was  neither  the  owner of the  goods  nor  he  was  the  

agent  of the  owner . No any documentary proof is  there  to prove   the status 

of the  deceased  as the agent  of the owner . Hence  the  victim  is not  the  3 rd 

party  in  true  sense  .  Hence   the  O.P.  No-3   is   not   liable   to  pay  any 

compensation .  On  meticulous examination  of materials  on record  and  also 

on   appreciations of evidence  it is  found  that  the  deceased  was  travelling  

on the truck without any  authority.  He  is  neither the  owner  nor  the  agent of 

the  owner   of  the  goods.   He  is   not   the  third   party   for   getting   the  

compensation  by the  claimant . So considering the materials in its  entirety  I 

find  that as the  victim  was  travelling  on the  truck  unauthorizely .   Though 

the Ld.   counsel   for   claimant   has  submitted  that   the deceased  was 

travelling  on the  truck  because he was looking after  the  cows ,   so  the 

insurance company  is   liable  to  pay  compensation  .   There  is   no   any 

document to prove or  to support  her said contentions . Hence, the  contention 

raised  by the claimant  regarding  the liability  of  insurer  cannot  be accepted .  

As  the  victim  was  travelling in the truck  unauthorizely ,   so  the owner  is  

only liable  to pay   the adequate compensation to the claimant  due to the 

death  of the  victim  in the  motor accident . After considering  the materials in 

its entirety it cannot be held  that  the liability goes to insurer . The victim was 

travelling unauthorisely   . The risk  of unauthorised  traveller is not covered by 

insurance  policy . So  the liability automatically  goes to the  owner . 

15.                             After  considering   the   facts   and 

circumstances of the case  and also by  considering  the age factor I find that 

the  claimant  is deserved for  obtaining  the  compensation as follows :  

For  fatal injury                                             : Rs. 3,84,000/- 
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For loss of love and affection                           :Rs.    50,000   

For non pecuniary compensation                     : Rs.    50,000/-    

                      -------------------------------------------------------------------

                    The total compensation will come   Rs. 4,84,000/- 

16.                                      The   O.P.No-1, the owner of  the offending 

vehicle   is  directed   to  pay   compensation  amounting  to  Rs.   4,84,000/- 

( Rupees four lakh  eight four  thousand  )  only  to the claimant within a 

period of three month from the date of order/ judgment with the interest at 

the rate of 6% P.A. from the date of filling the claim petition. If the order is not 

followed an additional interest at the rate of 8 % P.A. will be imposed on the 

said sum. 

17.                                      Given under my hand and seal of this Court on 

this 24th  day of  June   , 2016.  

                                                                         Addl. Dist. & Sessions Judge cum

                                                                                  Member M.A.C.T.   

                                                                                Hojai, Sankardev Nagar.
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24/6/16                           Both sides have been   representated .  

                                                        The case is posted today  for judgment  . 

                                                       The judgment  is   delivered on today . 

                                                      The judgment is  written in separate sheets 

                                       and enclosed with  the case record.  

                                                       Accordingly this case is disposed off .


