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IN THE  COURT OF ADDL. DIST.& SESSIONS JUDGE CUM 
MEMBER 

M.A.C.T. HOJAI, SANKARDEV NAGAR

MAC  case No- 534/14

Moinul Ali …………………… Claimant
Vs.

Oriental Insurance Co. Ltd. & ors. – Opp. Parties  

Present : 
Sri M. Kalita, A.J.S. 
Addl. Dist. & Sessions Judge Cum 
Member M.A.C.T. Hojai, Sankardev Nagar. 

Ld. Advocate for the claimant:  A.J. Saikia. 

Ld. Advocate for the Opp. Party: Sailen Ch. Das.  

Evidence given on: 01/07/2016   

Argument heard on: 29/09/16 

Judgment delivered on: 30/09/16 

Judgment

1. This case has been instituted upon the application submitted by 

the claimant, Moinul Ali U/S 166 of M.V. Act 1988 (Amended up to 

date) for obtaining the compensation amounting to Rs. 3,00,000/- 

for sustaining grievous injury in the motor accident that took place 

on  24/5/2013.  The  Claimant  has  sought  for  the  compensation 

from the owner cum driver and the insurer (Oriental Insurance Co. 

Ltd.) of the vehicle bearing Regd. No. AS-02-H-1918 (M/Cycle). 
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2. The claimant’s case in brief is that on 24/5/2013 at about 8.30 

A.M. when he was coming from Bheloguri towards Kothiatoli by 

sitting as pillion rider on the motor cycle driving by opposite party 

No. 1, Raju Ahmed the owner, then due to sudden movement of 

cow the motor cycle met the accident at Reng Beng. He fell down 

and  he  sustained  grievous  injury  on  his  different  part  of  his 

person. He became permanent disable. He took medical treatment 

at B.P. Civil Hospital and Mercy Hospital at Nagaon. The police of 

Kathiatoli O.P. made a G.D. entry in connection with the accident 

and  the  Police  submitted  the  Form  54  by  duly  filling  up  the 

process of the accident including the driver, owner and insurance 

company. As he spent huge amount for medical treatment, so he 

has prayed for compensation of Rs. 300000/-.        

 

3. After receiving the notice, the opposite party No. 2, the insurer 

(Oriental  Insurance  Co.  Ltd.)  has  contested  the  case  by  filing 

written statement on the ground that there is no cause of action 

for filing the claim petition. The claim petition is not maintainable 

in its present form and also in the eye of law, the petition is not 

properly signed, verified and personated by proper person and the 

petition is vague, incomplete and defective in material particulars. 

The Opposite Party No. 2 has also craved the leaves of the Court 

to  contest  the  case  u/s  149  of  the  M.V.  Act.  Moreover,  the 

liabilities of the insurance company are only subject to the terms 

and conditions of the policy.  Further the opposite party No. 2 has 

denied  almost  all  contents  of  the  claim  petition  including  the 

allegation regarding the accident.   Moreover, the driver had no 

valid driving license at that time and the claim petition has been 

filed in collusion with the driver cum owner for wrongful gain. The 

claim  petition  has  not  been  supported  by  relevant  document 

including the documents of the vehicle. The opposite party No. 2 
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has also submitted a petition u/s 170 of M.V. Act which has been 

allowed. So the O.P. has prayed for dismissal of the claim petition. 

4. Upon the contents of the claim petition and the written statement 

the following issues are framed : 

i. Whether the claimant sustained serious injuries when he 

was 

going by Bajaj Discover Motor cycle by sitting on the back 

seat  of  the  motor  cycle  and  the  motor  cycle  met  an 

accident on the road?  

ii. Whether the claimant is entitled for the compensation and 

to what extent? 

6. The claimant has examined himself as P.W. 1 in support of his 

case.  He  has  also  proved  29  no’s  of  documents  including  the 

Medical documents. He has been cross examined by the O.P. No. 

2. On the other hand no witness has been cross examined by 

opposite parties.  The documents exhibited by the P.W.1 are as 

follows. 

Ext-1 - The claim petition,

Ext-2- Discharge certificate of Mercy Hospital.

Ext-3  to 10- Medical Prescriptions and medical reports of Dr.M.S. 

Sarkar. 

Ext-11 to 28- Cash memos and bills. 

Ext-29- Police Report Form 54.  
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7. So in view of above positions of material facts found available in 

the case record I like to discuss the issues one by one for finally 

deciding the case. 

Issue No-(i) 

8. Regarding this issue the contentions raised by the claimant in his 

claim petition as well  as in his evidence is that due to sudden 

movement  of  the  cow,  the  occurrence  took  place.  For  such 

accident he sustained grievous injuries. He had to take medical 

treatment  at  Nagaon  B.P.  Civil  Hospital.  Due  to  absence  of 

emergency Doctor at B.P. Civil Hospital, he was admitted at Mercy 

Hospital Nagaon. He spent huge amount for medical treatment. 

Moreover, he became physically disabled. The police of Kothiatoli 

P.P. also made a G.D. Entry in connection with the accident and 

also submitted the Form 54 by filling up the particulars of  the 

vehicle and the insured person of the Insurance Company.      

9. In  the  cross  examination,  the  opposite  party  No.  2  has  cross 

examined mainly on point of the medical treatment received by 

the claimant. From the above discussion and also on perusal of 

document produced by the claimant it is found crystal clear that 

the occurrence took place  on  24/5/2013 at  8.30 A.M.  and the 

claimant sustained injury. He was the pillion rider of the vehicle 

which met the accident. The vehicle was under the coverage of 

valid Insurance Policy. The rider of the motor cycle had the valid 

driving license at that time.  

10. On  appreciation  of  evidence,  it  is  also  found  that  no  any 

contradiction  has  been  revealed  in  the  cross  examination 
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regarding the fact of accident. So, in view of above reasons this 

issue is deserved to be decided in affirmative. Accordingly it  is 

decided in affirmative. 

Issue No-(ii)

11. Regarding this issue the claimant’s submission is that he is entitled 

to the compensation from the insurer. Because he committed no 

fault at that time of occurrence nor the driver committed fault at 

that time. There was no act of rash and negligence driving by the 

rider. As the accident occurred due to sudden appearance of cow, 

so he is entitled to compensation from the insurer as the vehicle 

was  duly  insured  with  the  insurer.  On  the  other  hand  the 

contention of the opposite party is that he is not the third party in 

terms of the Insurance Policy and the occurrence took place due 

to negligent driving by the rider. So insurer is no way liable to pay 

the compensation. The terms and condition of Insurance Policy 

has not been fulfilled in support of the claimant’s case. 

12. The Ld. Counsel for claimant has submitted following decision:- 

The decision of Hon’ble Supreme Court in the case of (1) Narcinva 

V. Kamat and Others etc. versus Alferdo Antonio Doe Martins and 

others in Civil Appeal No’s 1538-39 of 1985 and (2) Bimlesh and 

Others versus New India Assurance Co. Ltd. in Civil Appeal No. 

2164 of 2004. The Ld. Counsel has further stated that the Hon’ble 

Supreme Court clearly laid down the maintainability of the claim 

petition when the accident occurred due to saving of a dog or hit 

to a tree. The Ld. Counsel for insurer has vehemently submitted 

that  as  the  rider  of  the  motor  cycle  committed  fault,  so  the 

insurance company has no liability to compassionate the medical 
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expenses. Moreover, he was not the third party in the sense of 

insurance policy. 

13. But by taking the account of all facts and circumstances of the 

case  I  find  that  the  insurer  has  no  liability  to  pay  the 

compensation.  The  claimant  is  not  the  third  party  nor  any 

additional premium was paid by the insured to cover the risk of 

other passenger. So, considering all these material particulars of 

insurance policy, I am of the considered opinion that the insurer 

has  not  the  liability  to  compassionate  the  medical  expenses 

incurred  by  the  claimant.  The  owner  cum  driver  is  liable  to 

compensate medical expense of the claimant. 

14. Regarding  the  assessment  of  compensation,  the  claimant  has 

submitted  medical  vouchers  only.  So  after  calculating  the 

expenses, the following assessment is made:-

a. For medical treatment:- Rs. 
15,000/- 
b. For loss of income:- Rs.  10,000/- 
c. Non pecuniary loss:- Rs.  10,000/-
_____________________________________________
Total   compensation will come Rs. 35,000/-    

15. The opposite party No. 1 is directed to pay the total compensation 

amounting to Rs. 35,000/- (Rupees thirty five thousand) only to 

the  claimant  within  a  period  of  three  month from the  date  of 

order/ judgment with the interest at the rate of 6% P.A. from the 

date of filling the claim petition. If the order is not followed an 

additional interest at the rate of 8% P.A. will be imposed on the 

said sum. 

        Given under my hand and seal of this Court on this 30 th day of 

September, 2016.  
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Dictated and corrected by

M. Kalita, A.J.S,
Addl. Dist. & Sessions Judge-cum

Member, M.A.C.T.
Hojai, Sankardeve Nagar.

Addl. Dist. & Sessions Judge cum
Member M.A.C.T.

Hojai, Sankardev Nagar.

Transcribed by 

Azizul Hoque Choudhury, 

Stenographer Gd.—III. 


