
                        

IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE CUM
MEMBER M.A.C.T.  HOJAI SANKARDEV NAGAR

MAC 346/14

Smti. Monika Das – Claimant 

Vs. 

New India Assurance Co. Ltd. and others – O.P.s 

Present :

 Sri M. Kalita , A.J.S. 

Addl. Dist. & Sessions Judge 

Cum Member M.A.C.T. 

Hojai, Sankardev Nagar.  

Ld. advocate for the claimant : Mr. O. P. Pandey. 

Ld. advocate for the O.P. No-3 : Mr. M.K. Kotoki. 

Evidence given/ recorded on :13/3/15, 24/3/15 , 8/5/15, 5/6/15.   

Argument heard on : 18/6/15. 

Judgment delivered on : 18/6/15 . 

Judgment

(1)                            This is the  application  made U/S 166 along with  

section  140  of  the  motor  Vehicle   Act   1988  for   awarding 

compensation   due  to   death   of  victim  in  a  motor  accident  .  The 

claimant  Smti  Monika Das  filed  this  petition  against  the  owner, 

driver  and  insurance  company  of the  offending  vehicle  stating  that 

on 16/4/14  at  about  4  p.m.  when  his son the  deceased  Vishma  Das 

was plying  with  other  children  in  the  Bihutoli  playground,  the 

offending  vehicle (Maruti Wagonar) knocked  the  deceased  for which 

the  deceased   was   thrown  in  air  then he  fell   on  the   earth  .  He 

sustained grievous injuries. He  sustained  fatal injuries  by  causing 

instantaneous death .  The accident  occurred due to rash and negligent 

driving  by the  driver  of the offending vehicle. And the  young  child of 

the claimant  had  died  for  such  accident .  The  victim  was referred to 

B.P. Civil Nagaon.  The post mortem  was done at B.P. Civil Hospital, 
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Nagaon. The  deceased  was  7 years  old and was studying 2nd standard 

of  Bidyanagar Primary  School  .  He   was  a very  much promising 

student  having bright  future prospect . So,  claimant  had the  high 

expectation of financial and moral support from the deceased .  

(2)                                The claimant  has further  stated  that  due  to  

loss  of   her   child  and due to   loss  of  life  of  her  child  and loss  of 

affection  , care  and  happiness the claimant  is  entitled to  the  non 

pecuniary  compensation  extending  to Rs. 2 lakhs.  The claimant  is 

also entitled  to the  compensation of  Rs. 50,000/-  for the  mental pain 

and agony/ depression   caused  due to  death  of   deceased .   The 

claimant   has  further   stated  that   in  connection  with  the  above 

occurrence  the F.I.R. was lodged at Hojai P.S.  and the police registered 

that case  bearing Hojai P.S. case No- 172/14 U/S 279/ 304(A)  I,P.C. 

The police also submitted the Form No-54  in respect  of the  above 

accident  .   So  the   claimant   has   claimed  for  awarding   the 

compensation totalling   Rs. 10,00,000/-( Rupee ten lakh only)  . 

(3)                             Necessary notices were issued to  all the O.P.s  

including the insurance company . They  have  appeared  and  submitted 

their  respective  written statments  by contesting the case . The O.P. 

No-1  Kunja Mohan Sharma the owner  of the  offending vehicle , O.P. 

No-2   Radha  Mohan  Sharma  driver  of  the  offending  vehicle   have 

contested the case  on the  ground   that  there is no  cause of action  for  

filing  the petition  by  the  claimant .  The claimant  has  no locustandy 

to  file such  type of  petition.  Both the O.P.s have  also denied  the 

facts stated in the  claim petition .  They have also further stated  that the 

allegations   made  in  the   petition  are  not  within  their  knowledge  . 

Moreover  the vehicle  have a valid insurance policy  bearing policy 

No- 31260031130301446791 .  The  O.P.No-2  Radha Mohan  Sharma 

had  the  valid driving license . The O.P.No-1  has  further  stated in the 

written  statement  that  the alleged  vehicle  was going  in the right 
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direction at  the time  of occurrence and the boy who was playing,  he 

ran away suddenly and he  knocked the car and fell down.  

(4)                          On the other hand  the Opp. Party  No-3, New India  

assurance   Com.  Ltd.   have   contested  the  case   by   filing  written 

statement on the ground that there is no cause of action  for  filing  the 

claim petition,  it  is not maintainable in its  present form.  It is  not 

properly  signed  and verified  and the claim petition  is  vague  and 

defective . So,  the Opp. Party No-3  is  not  liable to pay  compensation 

to the  claimant . Moreover  the liability of  opposite party if any always 

subjects to the  terms and conditions of liabilities as per detailed and 

specified in the policy of  insurance Com.   The  O.P. No-3  has  also 

specifically denied  the  contents of the  petition . No  certificate of the 

claimant  has been  submitted  in support  of the  age  of the  victim. 

The O.P.No-3  has  further  stated that  the claimant  has  not disclosed 

properly  how  the  accident  took  place  and nature of injury  sustained 

by the  victim.  The claimant  is  not  entitled  to the  compensation 

without  strict  proof  the following documents : 

1. Accident  information  report  . 

2. Injury report. 

3. Registration  certificate  and  Fitness  certificate   of  the   alleged 

vehicle. 

4. Valid & effective D.L of  the  driver of the  alleged vehicle at  the 

relevant  time  of accident . 

5. Effective  policy of  insurance  of the  alleged vehicle at  the 

relevant time  of accident . 

6. P.M. report. 

(5)                                  So  the O.P.No-3  has  prayed  for dismissing  

the petition.   The O.P.  has  also craved the  leave of the  Court  to 

contest  the case  U/S 142/149(2) /158 M.V. Act. 
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(6)                                On   the   basis of the  contents of the  claim  

petition  and the  written  statement  the following  issues are  framed : 

 Issues :  

(1) Whether  on 16/4/14 at 4 p.m. son of the  claimant sustained 

injuries  and   thereafter   died  when   the   vehicle   bearing 

registration  No—Applied (New) , Eng. No.7309936, Chassis 

No. 658989 hit  when  he  was plying  with  other  children due 

to  rash  and negligent  driving  of its  driver ? 

(2) Whether  the  driver of the concerned vehicle  was at  fault for 

driving  the  vehicle  with rash  and negligent  manner ? 

(3) Whether  the  claimant  is entitled for  compensation  from  the 

owner  and  insurer of the  offending  vehicle  and to what 

extent ?          

                      

            

(7)                         The claimant has examined two  P.W.s including 

herself and proved 5 numbers of documents  in support of her  case . On 

the other hand  the  O.P.s  have  not adduced  any  evidence  in support  

of  their  contention . The  document exhibited by the  claimant  are as 

follows : 

(a) Ext-1  The claim petition  , 

(b) Ext-2 Form No-54 .

(c) Ext-3  Certified copy of F.I.R. 

(d) Ext-4 Post mortem report . 

(e) Ext-5 School certificate issued by Head Master Uttar Bidyanagar 

L.P. School .    

(8)                              In view of the  above  facts I  like to  discuss  the  

issues  one by one  for  final  conclusion of the  case . 

          Issue No-1 

(9)                          In  regards to  this  issue  it is  found that  the  

claimant has  stated  in her  claim petition  as well as  in her evidence 
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that  the  accident  took  place  on 16/4/14 at  about 4  p.m.  at  Bihutoli 

playground  at Hojai  when  her  son  Vishma Das was playing  with 

other  children . At  that time  the offending vehicle  entered into  the 

playground  and  knocked  down the  victim  at  great  force  and  victim 

got fatal injuries .  The Radha Mohan Sharma driver of the offending 

vehicle was driving the  vehicle  rashly and negligently . The claimant 

(P.W.1)  has  further  stated that  the age of the  victim  was  7 years and 

he  was studying in 2nd  standard  of Uttar Bidyanagar Primary School. 

He  had  a great  future  prospect .   In  that connection   Hojai police 

registered the  case  U/S 279/304 (A)  I.P.C.  on the basis  of   F.I.R. 

lodged .   The police  submitted  form No-54  by  citing  all  relevant 

particulars  along  with  the    insurance   policy  No. 

31260031130301446791  . The  claimant (P.W.1)  has  also proved  the 

claimed petition as Ext-1, the  Form No-54  submitted by  the police as 

Ext-2, the  F.I.R.  of  Hojai P/S  case No- 172/14 as Ext-3 and charge 

sheet  submitted by the  police  as  Ext-3(1) ,  the post mortem report  as 

Ext-4 and  school certificate as Ext-5 . 

(10)                            The P.W.2,   Smti  Sibani  Das  who has claimed  

as eye witness has   stated in her evidence that  at  the relevant point of 

time  the  victim Vishma  Das was playing at Bihutoli  playground . At 

that time  the offending  vehicle  driven by  Radha Mohan  Sharma 

entered into  the playground  and  knocked down the victim.  The driver 

drove the vehicle rashly and  negligently . For that accident  the victim 

sustained  fatal  injury  on  his   head. 

(11)                           So    from   the  meticulous  examination   of  

document submitted by the  claimant  and  on appreciation of evidences 

of  P.W.1  and P.W.2  it is  found  that  the  victim  Vishma Das  was  

dashed by  the  offending vehicle . He  sustained fatal injuries  and he 

died  immediately at the spot.   P.W.2  is  the  eye witness. She  has 

adequately corroborated  the evidence  of P.W.1  in  regards to the  fact 
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that  the  driver  of the  vehicle  had  driven  the  vehicle  in  rash  and 

negligent manner . 

(12)                            On the other hand  though the Opposite party  

have  denied the  contents of the  claim  petition  but  they  have  failed 

to  establish   their   contention  by means of   oral   or   documentary 

evidence  .  The   P.W.1   has   already   proved  the  form  No-54  by 

exhibiting   the  same   and   in  the   said   Form  No-54   the  detail 

information  regarding  the  accident  and the particulars  of  offending 

vehicle  were mentioned. So  I  do not  find it to disbelieve  the evidence 

of  P.W.s. 

(13)                                In the cross-examination    the O.P.  failed  to  

bring out major  contradiction  of the  evidence  of  P.W.1 & 2 . So    the 

evidence  of P.W.1 & 2  it is found  reliable  and believable and credible 

one to establish the preponderance of probability . And for  the  reason 

stated above  it is  found  crystal clear  that  the  son of the claimant 

sustained fatal  injury  due to  hit given by the offending  vehicle  which 

was  driven  rashly  and negligently  by the driver .   So  this  issue  is 

decided  in affirmative . 

             Issue  No-2 

 (14)                                    In  regards to this  issue it has  already  been  

discussed  in  the following  paragraph  that  due to  rash and negligent 

driving  of the  vehicle the accident  took  place . So  the driver  was also 

found  fault  for driving the vehicle with rash and negligent manner  . 

For the  reason  stated above  this  issue  is  decided in affirmative .  

           Issue No-3 

(15)                            In regards to this  issue it has already  been  found 

from the  forgoing  decisions  that  the victim  who  is the   son of 

claimant  aged  about 7 years  sustained  fatal  injuries  at  the time of 

accident  and the  driver was also  found at fault  for  driving  the vehicle 

rashly  and  negligently  .  So   the  claimant  is  found  entitled   to  the 

compensation  from the  insurance  company.  Because  in the  Form 
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No-54  the  details facts regarding the coverage  of the  insurance is 

mentioned .   Moreover  after going through  the entire  documents  and 

the  contents of the petition  and written statement  it is  found  that   the 

driver   and  owner  are   not   liable   for  payment  of  compensation 

because  the  offending  vehicle  was properly  insured.  The policy was 

valid  at the  relevant  point  of time . So  claimant  is  entitled  to 

compensation  from the  Opp. party  No-3, the  insurance  company  . 

(16)                             Regarding the assessment  of the  compensation 

the  Ld.  counsel  for the  claimant has placed  his  reliance  on the 

decision of   Hon’ble  Delhi High Court  in the  MAC Appeal   No- 

13/07. After  taking  the  accent   of  all  relevant facts  of the  case  I 

have  made  the  following  assessment as per Schedule Annexed in 

M.V. Act  for ends of  justice  so  that  the  claimant can  get  the 

deserving compensation .  

(1) For  compensation of fatal injuries                   Rs. 2,25,000/- 

(2)  For non pecuniary compensation                      Rs.   75,000/- 

(3) For loss of love and affection  and for sufferingRs.   75000/- 

                            Total                                    Rs.   3,75,000/- 

(17)                         The  O.P.No-3 is directed  to pay  compensation  

amounting to Rs. 3,75,000/-(three lakhs seventy five thousand) only  to 

the claimant within a period of three months from the date of order/ 

judgment with the interest at  the rate of 6% P.A. from the date of filling 

the claim petition. If the order is not followed an additional interest at 

the rate of 8 % P.A. will be imposed on the said sum. 

 18.                            Given under my hand and seal of this Court on this  

18th  day June, 2015.  

                                                             Addl. Dist. & Sessions Judge cum

                                                                         Member M.A.C.T.   

                                                                     Hojai, Sankardev Nagar.
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