
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE CUM
MEMBER M.A.C.T. HOJAI, SANKARDEV NAGAR.

M.A.C. case No- 434(N)/12 .

Sri Mithu Saha—Claimant.

Vs

New India  Assurance  Co. Ltd. and  others.—O.P.s

Present : 

Sri P.K.Bora, A.J.S. 

Addl. Dist. & Sessions Judge Cum 

Member M.A.C.T. 

Hojai, Sankardev Nagar. 

Ld. advocate for the  claimant : Mr. A.B.M. Siddique .

Ld.  advocate for the O.P.No-3 and 5 : Mr. M.K. Kotoki. 

Evidence  given / recorded on : 5/1/15, 29/1/15 

Argument heard on : 10/2/15.   

Judgment  delivered on : 19/2/15. 

                                            Judgment 

                                           (1) The  petitioner  filed  an application 

U/S 166 M.V. Act 1988 , praying compensation  of Rs. 28,23,179/- 

for the  loss of  her  son   Gaurab Saha  who died on 18/4/12 at  

about 4 p.m.  when  Gaurab Saha aged 5 years was in  the  lap of 

his  grand mother  Anima Saha who was a pillion  rider in a motor 

cycle  bearing registration No- AS 21 A 5485 and the said  motor 

cycle  was  hit   by  a  speeding   ambulance   bearing  No.  AS 

01CC1813.  She claimed  the compensation  from  O.P. Sri  Sarat 

Das, O.P.No-2 Mission Director of NRHM F.W. Department Govt. 
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of Assam,  O.P.  No-3  New India  Assurance Co.  Ltd.  O.P.No-4 

Nekibur Uddin Ahmed ,  O.P.No-5 United India Insurance Co. Ltd. 

,  O.P.No-6 Sri  Bappi  Saha.  O.P.No-1  is  the  driver  of the 

Ambulance  .  O.P.  No-2  is  the   authority  of  the  ambulance, 

O.P.No-3  is  insurer of the  insurance  policy of the  ambulance 

which  is   valid upto  21/8/12.   O.P.  No-4 is the owner of  the 

motor cycle bearing  registration No-AS 21 A 5485.  O.P.No-5 is 

the insurer of the motor cycle and O.P.No-6 is the  rider / driver  of 

the  motor  cycle   .    O.P.No-2,  3,  5  and  6  filed   the  written 

statements .  In  their  written statement  they  denied the averments 

made  in the claim petition. 

                                                 (2)  Issues are framed as under : 

(1)Whether    Gaurab  Saha  sustained  injury   while   a 

vehicle   bearing  registration  No-  AS  01CC  1813 

coming  in a rash  and negligent  manner  hit  the motor 

cycle  in which  he  was a pillion rider and for the  said 

injury  Gaurab Saha died ?  

(2)Whether  the  driver of the offending vehicles  were at 

fault? 

(3)Whether  the  claimant  is entitled from the owner and 

insurer of the offending  vehicles  and to  what extent ?  

Reason and decision there on

                                                  (3) Claimant  Mithu  Saha advanced 

her  evidence  as P.W.1  wherein  she  stating  that  on 18/4/12  at 

about 4 p.m.  while  her son  Gaurab Saha was travelling  in  a 

motor cycle with  his  maternal  uncle and maternal  grand mother . 

An ambulance  bearing registration No- AS 01CC 1813 knocked 
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the  motor cycle  causing fall all occupants  of the  motor cycle and 

in  that  incident  Gaurab Saha died.  She  proved  Ext-1  as a 

claimed petition , Ext-2 form No-54, Ext-3 as the  certified copy  of 

the F.I.R.  lodged  before  Lanka P/S,   Ext-4 is the certified copy 

of  the  post  mortem ,  Ext-5  and  6  are  car  fare  bills,  Ext-7  one 

voucher,  Ext-8  to  13  are  some  school  certificates   and  death 

certificate .   It  has come  in  her cross-examination  that  claimant 

is  not the eye witness of the  incident and Bappi Saha was  the 

rider of the motor cycle and  Bappi  Saha was  not the owner  of 

that motor cycle.  

                                                (4) Mr.  A.B.M. Siddique Ld.  

advocate for the  claimant submitted that  the  incident  occurred 

due to faulty  driving of both  the  drivers. Therefore,  both  are 

liable for  adequate compensation  for  the death  of   minor  son of 

the claimant. 

                                                 (5) Mr. M.K. Kotoki  Ld.  advocate  

for the O.P.No-3  submitted before  this  Court  that  at  the  time 

of  incident  three persons  were  travelling  in a motorcycle which 

is  not allowed by  M.V. Act .  Since the rider of the motor cycle 

violated the provision of law. Therefore,  the insurers of the  said 

motor cycle and the ambulance can not  be  held  responsible to 

pay  compensation .  Mr. Kotoki  did not advance any  argument as 

to  why   the  insurer  of  the   ambulance   shall  not   be   held 

responsible  to pay  compensation . 

                                               (6) No  special  summon  was issued  

from  the side of the O.P.No-3 & 5 to the drivers  of  the motor 

cycle  and the  ambulance.  Mr.  M.K.  Kotoki   referred  case  laws 

reported in : 
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(1) United India  Insurance   Co.   Ltd.  Vs Angrej  Singh and 

Another: 2011(2) TAC 219(P&H). 

(2) Ganesh Ram Bandhe Vs. Ravishankar and Another :2013 

(2) TAC 697 (Chhattis). 

(3) National  Insurance Co. Ltd.  Vs.  Nur Banu and  Ors : 

2014 (3) TAC 104 (Cal). 

                                                 (7) The  O.P. No-5 is  the  insurer of  

the  motor  cycle.   The  insurance  policy   bearing   policy 

No.1310023114P105972192  was  a   liability  policy  .  Therefore, 

there   is   no  insurance  coverage so far   the  driver  /   rider  is 

concerned.  O.P. No-6 was the  rider of the  said  motor  cycle, and 

he  is not the  owner  of the said  vehicle.  Therefore, , owner  of  

the said  motor cycle  will also  be  liable to pay  compensation to 

the  claimant.  Since there was  a valid  liability insurance  policy 

and victim was the  third party the  insurer,  O.P.No-5  can not 

escape  from   paying   compensation  first  and  thereafter   the 

O.P.No-5 is of liberty  to  recover the  sum  from the  insured . 

                                                (8) The  victim  was a boy  aged  

about 5 years at the time  of his  death .  It  has not come  in  the 

evidence  that  he  was a  meritorious  student .  In  New India 

Assurance  Co. Ltd. Vs.  Satender and Ors: AIR 2007 SC 324  the 

division bench  of  Hon’ble  Apex Court  held that  in case of  a 

young   child  of  tender  age  the  judgment  passed in  State  of 

Haryana  and  Anr.  Vs.  Jasbir  Kaur  and   Ors  reported  in 

MANU/SC/0549/2003 is to be  followed and in the said judgment 

the Hon’ble  Court  awarded  Rs. 1.8 lakhs with  an interest at the 

rate of 7.5 % from the  date of filing  the  petition  till the  payment 

is made. It  was also  observed  that -8. In case of  young child of 
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tender age,  in  view  of uncertainties  abound neither  their  income 

at the  time  of  death  nor the prospects  of the  future increase  in 

their  income  nor  chances of   advancement   of  their  career  are 

capable of proper  determination  on estimated  basis.  The reason 

is that an early age, the uncertainties  in  regard to their  academic 

pursuits,  achievements  in career  and  thereafter advancement  in 

life  are  so many  that  nothing can be assumed with reasonable 

certainty . Therefore,  neither  the income  of the deceased child  is 

capable of  assessment  on estimated basis nor  the financial loss 

suffered by  the parents is capable of  mathematical computation. 

                                                  (9)  In  our  case  it  has  not  come 

in the  evidence  which  of the  two  vehicles was more  responsible 

for  the  accident . Therefore,  driver  of  both  the vehicles are 

equally  liable. Therefore,  their  liability to the  alleged accident 

will be  50 : 50 . The O.P.No-3  and  O.P.NO-5 is directed to  share 

the  sum  of Rs. 1.8 lakhs with  an  interest  at the rate of 7.5 % 

P.A.  from the  date of filling  of the  case till  payment  of the 

case .  The order  is to be  followed within  three months from 

today.  If the sum is not paid within  the said stipulated  period  an 

additional interest at the  rate of 6% P.A. will be imposed . 

                                                Given under my hand and seal of this  

Court on this 19th day of February, 2015.  

                                                           Addl. Dist. & Sessions Judge

                                                               Cum Member M.A.C.T.   

                                                                Hojai, Sankardev Nagar.  

Dictated & corrected by me 

Addl. Dist. & Sessions Judge 
Cum Member M.A.C.T. 
Hojai, Sankardev Nagar.    
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Appendix

The Exhibited  documents are : 

Ex-1--- -------The main petition. 
Ext-2 –--------Form No-54 . 
Ext-3--- ------Copy of F. I. R. 
Ext-4----------Post mortem report .
Ext-5 and 6 ---- car fares bills. 
Ext-7 ---------voucher expenditure . 
Ext-8 ---------  the schedule. 
Ext-9--------------birth certificate .
Ext- 10 ---------- death certificate of Gaurab Saha. 
Ext-11------------permanent resident certificate .
Ext-12---- -------An affidavit . 
Ext-13-------a school certificate issued by Principal Modern 
                  Gurukul  Eng. School.

 

                                                        Addl. Dist. & Sessions Judge 
                                                             Cum Member M.A.C.T.  
                                                           Hojai, Sankardev Nagar.  
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