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IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE  CUM

MEMBER M.A.C.T.HOJAI,  SANKARDEV NAGAR.

MAC 6/2016

Hemari Timung ………. Claimant
Vs.

New India Assurance Co. Ltd. & ors. – O.P.’s.

Present : 
Sri M. Kalita, A.J.S. 
Addl. Dist. & Sessions Judge 
Cum Member M.A.C.T. 
Hojai, Sankardev Nagar.

 
Ld. Advocate for the claimant:- Bahar Uddin. 
Ld. Advocate for the O.P.No. 1 & 2:- Mrs. L.M. Hazarika Chetri.
Ld. Advocate for the O.P.No. 3 & 6:- M.K. Kotoki.
Ld. Advocate for the O.P.No. 4 & 5:- Rajiv Kumar Dey.

Evidence given/recorded on: 04/11/2016, 25/11/2016.

Argument heard on: 09/12/2016.

Judgment delivered on: 19/12/2016.

Judgment

1. This case has been instituted upon an application submitted by the claimant 

Hemari Timung U/S 166 along with 140 of M. V. Act 1988 (Amended up to 

date) for obtaining compensation amounting to Rs. 18,00,000/- due to death 

of  victim  Precila  Timungpi,  in  the  motor  accident  that  took  place  on 

14/09/2015 at about 7.30 A.M. at Harlonsora PWD Road under Kheroni P.S., 

Karbi Anglong, Assam. The claimant has sought for the compensation from 
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the driver, owner and insurers (New India and United India Insurance Co. Ltd) 

of two vehicles bearing Registration No.’s ML-09-7967 (Truck) and AS-09-D-

4003 (Motor Cycle). 

2. The claimants’ version as reflected in the claim petition is that on 14/09/2015 

at about 7.30 A.M., the claimant’s nephew, the O.P. No. 5 Khonsing Englang 

was going towards Jenkha by Motor Cycle bearing Registration No. AS-09-D-

4003 along with the sister of the claimant, Precila Timungpi. Precila Timungpi 

was  bringing  the  son of  claimant  to  the  school.  At  that  time when  their 

vehicle reached Harlongsora, then offending vehicle bearing Registration No. 

ML-09-7967  (Truck)  came  from  opposite  side  and  knocked  down  the 

motorcycle.  For  which the sister  of  claimant Precila  Timungpi  died on the 

spot. The claimant’s son also sustained grievous injury. The injured person 

was brought to local hospital. The deceased was taken to Diphu Hospital for 

Post Mortem. At that time, the offending vehicle (Truck) was driven by the 

driver  in  rash and negligent  manner  and due to  such rash and negligent 

driving the accident occurred. After getting information from local people, the 

police visited the place of  occurrence. The claimant also lodged a FIR on 

17/09/15 before Kheroni P.S. and accordingly police registered a case bearing 

Kheroni P.S. Case No. 105/15. The claimant’s sister was a shop keeper at 

Jenkha and she was earning Rs. 15000/- per month. Due to death of the 

victim,  whole  family  of  the  claimant  suffered a  lot.   So  the claimant  has 

prayed for granting the compensation amounting to Rs. 18 lakhs from the 

owner, driver and the insurers of the vehicles. 

3. After receiving the notice, the O.P.  No. 1 and 2 (the owner and the driver) of  

the  offending  vehicle  bearing  registration  No.  ML-09-7967  (Truck)  have 

contested the case by filing their written statement on the ground that there 

is no cause of action for filing the claim petition against them, the petition is  

not  maintainable  in  its  present  form,  the petition  is  vague,  defective  and 

improper in material particulars and the claimant has not locus standi to file 

the claim petition. The opposite party No. 1 and 2 have also denied almost all  

contents of the claim petition. They have only admitted the fact regarding the 
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accident. Moreover, the driver (O.P. No. 2) had the valid driving license at the 

time of occurrence. The vehicle was duly insured with New India Insurance 

Co. Ltd. The vehicle was under the coverage of valid insurance policy at the 

time of occurrence.  The vehicle had all valid documents at that time.  So the 

O.P. No. 1 and 2 have prayed for dismissing the claim petition.

4. After receiving the notice, the O.P. No-3, the insurer (New India Insurance Co. 

Ltd.)  of  the  offending  vehicle  has  contested  the  case  by  filing  written 

statement on the ground that there is no cause of action for filing the claim 

petition and the petition is not maintainable in the present form. The petition 

is not presented by proper person and the petition is vague, defective and 

improper in material particulars. The opposite party No. 3 has also craved the 

leave of the court to contest the case u/s 149(2)/158/148 of MV Act. The O.P. 

No.  3  has  further  stated  that  the  insurer  is  liable  for  compensation  only 

subject to the proof of authenticated documents submitted by the claimant 

and also subject  to the terms and conditions of  the insurance policy.  The 

opposite party No. 3 has also denied almost all contents of the claim petition. 

At  the  time  of  occurrence,  the  vehicle  was  not  under  the  coverage  of 

insurance policy. The occurrence took place due to rash and negligent driving 

by the drivers of both the vehicles and the victim was the pillion rider of the 

vehicle bearing Registration No. AS-09-D-4003. Moreover, the claim petition 

has  been  submitted  in  collusion  between  the  driver  and  the  owner  for 

wrongful gain. So the O.P. No. 3 has prayed for dismissal of the claim petition. 

5. After receiving the notice, the O.P.  No. 4 and 5 (the owner and the driver) of  

the offending vehicle bearing registration No. AS-09-D-4003 (M/Cycle) have 

contested the case by filing their written statement on the ground that there 

is no cause of action for filing the claim petition against them, the petition is  

not  maintainable  in  its  present  form,  the petition  is  vague,  defective  and 

improper in material particulars and the claimant has not locus standi to file 

the claim petition. The opposite party No. 1 and 2 have also denied almost all  

contents of the claim petition. They have further stated that their vehicle was 

duly insured with United India Insurance Co. Ltd. and the driver(O.P. No. 5) 
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had the valid driving license at the time of occurrence. The insurance policy 

was valid at that time. So they have prayed for dismissing the claim petition.

6. After receiving the notice, the O.P. No-6, the insurer (United India Insurance 

Co. Ltd.) of the offending vehicle has contested the case by filing written 

statement on the ground that there is no cause of action for filing the claim 

petition, the petition is not maintainable in the present form, the petition is 

not  presented  by  proper  person and  the  petition  is  vague,  defective  and 

improper in material particulars. The opposite party No. 6 has also craved the 

leave of the court to contest the case u/s 149(2)/158/148 of MV Act. The O.P. 

No.  6  has  further  stated  that  the  insurer  is  liable  for  compensation  only 

subject to the proof of authenticated documents submitted by the claimant 

and also subject  to the terms and conditions of  the insurance policy.  The 

opposite party No. 6 has also denied almost all contents of the claim petition. 

At  the  time  of  occurrence,  the  vehicle  was  not  under  the  coverage  of 

insurance policy. The occurrence took place due to rash and negligent driving 

by the drivers of both the vehicles and the victim was the pillion rider of the 

vehicle bearing Registration No. AS-09-D-4003. Moreover, the claim petition 

has  been  submitted  in  collusion  between  the  driver  and  the  owner  for 

wrongful gain. So the O.P. No. 6 has prayed for dismissal of the claim petition. 

The O.P. No. 6 has also submitted a petition u/s 170 of M.V. Act, which has 

been allowed.

7. Upon the  contents of the  claim  petition  and the  written statements  the 

following issues  are framed : 

Issues:-

(i) Whether  the  victim  Precila  Timungpi  sustained  fetal  injury 

when the motor cycle where she was travelling was knocked down by 

the offending vehicle bearing Registration No. ML-09-7967 (Truck) at 

the time of occurrence at Harlongsora PWD Road?  

(ii) Whether the driver of the offending vehicle was at fault?  
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(iii) Whether the claimant is entitled to the compensation and to 

what extent?   

                       

8. During  the  trial  the  claimants  has  examined  2  P.W.’s  including  himself  in 

support of his case. He has also proved 13 no’s of documents as exhibits. On 

the other hand no witness has been examined by any of the opposite parties.  

Documents proved by the claimant as exhibits are as follows: 

I. Ext. 1:- Claim petition. 

II. Ext. 2:- Form 54.

III. Ext. 3:- F.I.R.

IV. Ext. 4 & 5:- M.V.I. Report. 

V. Ext. 6 to 9:- Seizer list. 

VI. Ext. 10:- Charge sheet.

VII. Ext. 11:- Post Mortem Report. 

VIII. Ext. 12:- H.S.L.C. Admit Card.

IX. Ext. 13:- Birth Certificate. 

9. So in view of the above points of facts, I like to discuss the issues one by one 

for finally deciding the case. 

Issue No-(i)

10. In  regards to this  issue  the  contentions raised  by the claimant  in the 

claim  petition as well as  in the  evidence is  that at the time of occurrence, 

his sister was going to school to drop his son at the school. The nephew of 

the claimant, Khonsing Englang was driving the Motor Cycle, while the victim 

was sitting as pillion rider. 
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11. P.W. 2, Longbasa Bey, has stated that he witnessed the accident. Because at 

the time he was also going to Jenkha. The truck bearing Registration No. ML-

09-7967  knocked  down  the  Motor  Cycle.  For  which  the  victim,  Precila 

Timungpi  died  on  the  spot.  The  claimant  also  produced  the  relevant 

documents of police case. The police submitted the charge sheet against the 

driver of the truck. The claimant has also submitted the Post Mortem report of 

the victim. So by taking account of all documents produced by claimant, I am 

of  the  considered  opinion  that  the  claimant  has  proved  with  substantive 

evidence that the occurrence took place at Harlongsora PWD Road and the 

offending  vehicle  bearing  Registration  No.  ML-09-7967  knocked  down the 

Motor Cycle. For which the victim Precila Timungpi died on the spot. At the 

time of occurrence, the victim was travelling as pillion rider of the vehicle 

(Motor Cycle). Moreover, the occurrence, took place due to negligence and 

recklessness of  both the drivers.  They are found at  fault  for  driving their 

vehicles in rash and negligent manner.  

12. During the course of Cross-examination of P.W. 1 and 2, the O.P. 3 and 6 

have only Cross-examined on the point of age and income of the victim. So 

there is  no justified  ground  to  disbelieve the evidence in  absence of  any 

material  contradiction.  Hence,  for  the  reason  stated  above,  this  issue  is 

decided in affirmative. 

Issue No-(ii)

13. In regards to this issue it has already been found in the foregoing discussion 

that due to rash and negligent driving of the vehicles the accident took place. 

So the drivers were also found at fault for driving the vehicle with rash and 

negligent manner. For the reason stated above, this issue is also decided in 

affirmative. 

Issue No-(iii)
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14. Regarding this issue, both the O.P. No. 3 and 6 have stated that, at the time 

of occurrence, the driver of both the vehicle had not the valid Driving License. 

Moreover, the occurrence took place due to fault of the driver as they were 

riding the vehicle in  rash and negligent  manner.  But after  appreciation of 

evidence of P.W.’s and on meticulous examination on record, it is found that 

the occurrence took place due to fault of drivers of offending vehicles bearing 

Registration No. ML-09-7967 and AS-09-4003. So claimant is entitled to the 

compensation due to death of his sister from the opposite parties. 

15. Apparently, it is found clear that the driver of motorcycle was also at fault.  

Moreover, the victim was a pillion rider, so her life was not covered by the 

insurance policy of the motorcycle. But she is the third party in the sense of 

insurance policy of offending truck. So the owner of the motorcycle is liable to 

pay the half of the compensation as the life of the victim was not covered by 

the insurance policy. On the other hand, O.P. No. 3 cannot escape from the 

liability  for  payment  of  the  compensation  by  simply  denying  the  case. 

Moreover, the O.P. No. 6 (the other insurer) is found not liable to pay the 

compensation as the life of pillion rider is not covered by policy. The liability 

solely goes to O.P. No. 4 (the owner of the offending Motor Cycle) and O.P. 

No. 3 (the insurer of offending vehicle bearing Registration No. ML-09-7967). 

Both the party should bear the liability of compensation on 50:50 ratio.  

16. Regarding the assessment of the compensation, it is found that that the age 

of the victim as mentioned 35 years in the Post Mortem report and there is no 

authenticated  document  regarding  the  income  of  the  victim.  So  the 

assessment  is  made  on  the  basis  of  the  Notional  income  and  also  by 

considering the age of the victim as 35 years. Accordingly the assessment is 

made as follows:- 

  

i. For fatal injury:-  Rs. 3,40,000/-

ii. For performing religious function:- Rs.    10,000/-

_____________________________________________________
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                            Total Rs. 3,50,000/- 

14. The O.P.No-3, New India Insurance Co. Ltd and O.P. No. 4, the owner of the 

vehicle  bearing  Registration  No.  AS-09-D-4003  are  directed  to  pay  the 

compensation  amounting  to  Rs.1,75,000/-  (Rupees  one  lakh  seventy  five 

thousand) each to the claimant within a period of three month from the date 

of order/judgment with the interest at the rate of 6% P.A. from the date of 

filling the claim petition. If the order is not followed an additional interest at 

the rate of 8% P.A. will be imposed on the said sum. 

Given under my hand and seal of this Court on this 16 th day of December, 

2016.  

Dictated and corrected by

Sri. M. Kalita, A.J.S,
Addl. Dist. & Sessions Judge-cum

Member M.A.C.T.
Hojai, Sankardeve Nagar.

Addl. Dist. & Sessions Judge cum
Member M.A.C.T.

Hojai, Sankardev Nagar.

Transcribed by 

Azizul Hoque Choudhury, 

Stenographer Gd.—III  


