
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
CUM MEMBER M.A.C.T. HOJAI, SANKARDEV NAGAR.

M.A.C. case No- 389/12

Smti Joba Das – Claimant .

Vs.

National Insurance  Co. Ltd.   and others .

Present : 

Sri P.K.Bora, M.Sc.,LL.B, A.J.S. 

Addl. Dist. & Sessions Judge cum 

Member M.A.C.T. Hojai, S/ Nagar.  

Ld. Advocate for the  claimant :  Mr.  L.C. Das.  

Ld. advocate for  the  O.P.No-3 : Mr.  S.C. Das.  

Evidence  recorded/ given  on : 30/5/14, 12/6/14 and 12/9/14 

Argument heard on : 3/11/14

Judgment delivered on : 25/11/14.   

Judgment

                                                (1) Applicant Smti  Joba Das filed  a 

petition  U/S 166/140 M.V. Act  1988, praying  compensation  of Rs. 

15,35,000/-   for  the   death   of  her   husband   Kulendra  Das  who 

succumbed to his injury  after  an incident  that  occurred on  2/3/12 at 

about 9/30 a.m. on Bordolong  when he was  with  his  motor cycle a 

rashly   and  negligently   driven   vehicle   bearing   registrationNo-

AS01AB 3214 (Motor cycle)  hit him  causing  serious  injuries to his 

person. The  injured was immediately  taken  to Kharoni  C.H.C.  and 

thereafter  to  G.M.C.H. Guwahati.  He  died  in G.M.C.H.  Guwahati. 

At  the time  of the  death  Kulendra Das  was 36 and by profession he 

was a carpenter .   The  deceased left  behind his  wife  Joba Das and 

two  minor daughter and his  widow  mother Smti  Gita Das  and one 
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unmarried sister.   Compensation was claimed from the O.P.No-1 Sri 

Pankaj Biswas , O.P.No-2  Sri Anil  Ch.  Roy and O.P.No-3 National 

Insurance Co. Ltd.   O.P.No-1 and 2 driver and  owner  and O.P.No-3 

is the  insurer of the  offending  vehicle  . All the  O.P.s  filed  their 

written  statement  through  their  advocates.    They  all denied the 

averments made in the  claim petition.  Their  denial was general and 

no specific.  

                                                 (2) Point for determination : 

(1) Whether  on 2/3/12  at  about 9-30 p.m.  Kulendra Das 

sustained grivious injury and ultimately succumbed to his 

injuries in Hospital when he was dashed with his  bike by 

a  rashly  and   negligently   driven   vehicle   bearing 

registration No. AS01 AB 3214 ?  

(2) Whether  the owner  or insurer of the offending  vehicle 

are  responsible to pay  compensation  to the  claimant and 

to  what extent ? 

Reasons and decision there on

                                                   (3) Before  this Court  claimant  Joba 

Das advanced her written evidence  as P.W.1,  Sri  Nipandra Das as 

P.W.2 , Sri  Rana Das as P.W.3 , Smti   Gita Das as P.W.4  .  All the 

witnesses were cross-examined  by  Ld. advocate for the  O.P.No-3. It 

has   come in  the   evidence   of  P.W.1 that   on  2/3/12  while  her 

husband  after attending a marriage  ceremony  took  a halt on its way 

at  Bordolong  to  call nature and  when  he was returning  to  his 

motor cycle   an another motor cycle bearing registration NO- AS 01 

AB 3214 knocked down  him  causing  grievous injury to his  head. 

He   was  immediately   shifted  to  Kheroni  Hospital  then  HAMM 

Hospital , Hojai and finally  to G.M.C.H.  Guwahati.   On the same 

day   night   at   about  1-30  a.m.   her  husband   succumbed  to  his 

injuries.   Contradicting  her  evidence-in-chief in her  evidence  she 
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stated that  at the  time of  incident  her husband  was pillion rider  and 

the  motor cycle  was riding  by  one  Pankaj Biswas. 

                                                  (4) P.W.2  Nipendra Das in his written  

evidence  stated that  on the  day  of occurrence  while  deceased was 

returning  after  calling  nature to  his  bike  a rashly and negligently 

driven  motor cycle hit  him  from  behind causing  serious  injuries to 

his  head. He  was immediately  taken to the  Kheroni  P.H.C. then to 

HAMM Hospital   and finally  G.M.C.H.  Guwahati.   In  his   cross-

examination  he  also  admitted that  at the time of the  incident  he 

was a pillion  rider of the motor cycle driven  by  Pankaj Biswas.  

                                                   (5) P.W.3  Sri  Rana Das in his  

written evidence  supported the  fact narrated by  P.W.1 and P.W.2  in 

their  written  evidence . But  in his cross-examination  he  gave a 

different version  by  stating  that   deceased was a pillion  rider of the 

motor cycle driven  by  one  Sanjib Nath.  

                                                   (6) P.W.4 Smti Gita Das  did not  

appear  for cross-examination . Hence her evidence  is  expunged.  

                                                   (7) Mr. L.C. Das  Ld.  advocate for the 

claimant   submitted  that   all  the  three   witnesses  proved   the 

claimant’s case  and  as the  offending  vehicle  was  insured  with 

O.P.No-3 the  O.P.No-3  is  liable  to pay  compensation as prayed for. 

                                                   (8) Mr. S.C. Das  Ld.  advocate  for  

the  O.P. No-3  submitted that  their contradictory  version  regarding 

the  alleged  incident   of  bike  accident   in  which husband  of  the 

claimant  died.  Mr. Das  submitted that  P.W.2 and 3  are the eye 

witnesses of the incident and according to  them  the  deceased was 

pillion rider . But materially  they deferent from each other  so far  the 

motor  cycle  used  by   the    deceased   pillion  rider  is  concerned. 

According  to  P.W.2  the  rider  was  Pankaj Biswas. On the other 

hand  according to  P.W.3  it  was  Sanjib Nath. Mr.  Das submitted 

that  the self contradictory  version of the  claimant side  made  the 

case  as not  genuine to get  the  claim .  As per  the claimant  the 

incident  occurred on 2/3/2012, but the  ejahar  was lodged  on 4/3/12 

and  police submitted charge sheet  (Ext-12) .  In the charge sheet 
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Ext-12  one  Pankaj  Biswas  was shown  as an accused.  Before  this 

Court  it  was stated that  the injured immediately after the incident 

taken to  Kheroni P.H.C. then  Hojai HAMM Hospital  .  But  the 

content of the  charge sheet  did not  say  so.  The post  mortem  report 

has  not  been  produced before this  Court.   Therefore,  this  Court 

was  kept  in dark  about  the  cause of death  of deceased  Kulendra 

Das  . The witnesses  also  gave different  evidence  regarding  the 

person who carried  deceased Kulendra Das  as pillion rider  at  the 

time  of the incident.   The  rider  ought  to have  been  produced 

before  this  Court  to give  clear  picture of the incident  under section 

104 of Evidence Act.  Court has  the power to presume  fact on the 

basis of  some proved fact but  when  there is  contradictory  evidence 

the Court  can not  draw a  conclusion. 

                                                 (9) Other astonishing fact is that on  

perusal of the  charge sheet  it  reveals  that  name of  rider of the 

motor cycle in which   deceased was a pillion rider was Dhan Bahadur 

Singh.   

                                                 (10) Thus  it  has  not been  proved  

before   this  Court  that   deceased  died   as  a  result   of   vehicular 

accident .  In result  the petition stands dismissed. 

                                                   Given under my hand and seal of this  

Court on this 25th day of  November , 2014.  

                                                               Addl. Dist. & Sessions Judge 

                                                                   Cum Member, M.A.C.T. 

                                                                    Hojai, Sankardev Nagar.
Dictated & corrected by me 

Addl. Dist. & Sessions Judge 

Cum Member M.A.C.T. 

Hojai, Sankardev Nagar.  

Monuj.        
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