
  IN THE COURT OF ADDL. DISAT. & SESSIONS JUDGE CUM MEMBER 
M.A.C.T.  HOJAI SANKARDEV NAGAR .

M.A.C. case No- 93/13

                                    Smti  Anima Saha and 

Sri Bappi Saha – Claimants 

Vs.

New India Assurance Co. Ltd. and others – O.P.s 

Present :

Sri M. Kalita, A.J.S.

Addl. Dist. & Sessions Judge Cum

Member M.A.C.T.

Hojai, Sankardev Nagar.

Ld. advocate for the  claimant : Mr. A.B.M. Siddique. 

Ld. advocate for the O.P.No-3& 5 : Mr. M.K. Kotoki.  

Evidence given/ recorded on  :  25/3/14, 2/8/14, 28/8/14, 18/9/14, 

                                             13/3/15, 17/4/15. 

Argument heard on                 : 12/6/15.

Judgment delivered on            : 26/6/15. 

Judgment

1.                                  This case was instituted by  filing an application  

U/S 166 M.V. Act  by the  claimants’  Smti  Anima  Saha and Sri Bappi 

Saha  against the  driver , owner  and  insurance company of both  the 

vehicles by  claiming  the  compensation  amounting  to Rs. 4 Lakhs for 

medical  treatment  done  by  them  due  to  injuries  sustained  by 

them  in the motor accident that took place on 18/4/2012 at about 4-30 

p.m.  near Lankeswari  Mandir ,  Lanka Town . The  claimant  Anima 

Saha  aged about 52 years  and Bappi  Saha  aged about 29 years 

were returning their home with a Yamaha motor cycle by the left side 

of  the  road  .  At  that  time  suddenly  one  108  Ambulance  bearing 

registration  No-  AS  01  CC-1813 came from front  side  and knocked 

down the motorcycle .   The driver  of the  Ambulance  had  driven  the 

vehicle  rash , negligent manner and in excessive high speed.  As a 

result  of   the  accident  they   fell   on  the  paka  road  and sustained 

injuries .   They  had to take  medical  treatment at  Lanka  P.H.C. . 
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Thereafter   they  took  medical  treatment  at HAMM Hospital .  The 

nephew Gaurab  Saha  had  died  immediately   due  to fatal injury 

sustained  by  him. A separate claim petition  was also  filed  in that 

connection for  death  of  Gaurab  Saha . Both  the claimants were 

referred to  G.M.C.H.  for better medical treatment .   Claimant Anima 

Saha was hospitalized  for  13 days. At the  time  of  occurrence  the 

income  of the  claimants’ were 10,000/-  and 15,000/- respectively . 

Both the vehicles were  also  under  coverage of  valid insurance . 

Though  initially   the claimant   filed  the  application  against  the 

driver , owner  and insurance company  of the offending  vehicle (108 

Ambulance) but  subsequently  they  amended  the   claim petition by 

impleading  the  driver , owner and insurer of the motor cycle   as party 

.  

2.                                   Notices  were issued to all the O.P.s .  O.P.  

Bappi  Saha  has filed  the  written  statement  as O.P.No-6 stating  that 

though   he  was the driver / rider  of the  motor cycle  but he  is not 

liable  to  pay  compensation .  He  had valid  driving license .  The 

accident  occurred due to  rash and negligent  driving of the offending 

vehicle’s (108 Ambulance)   driver only. 

3.                                O.P.No-3  New  India   Assurance Co. Ltd  the 

Insurance  Company   has   contested   the  case   by   filing   written 

statement  stating that  there is no  cause of action  for filing   the 

claim petition , the petition is  not  maintainable in its present form , 

the petition was not properly  signed verified and presented  by the 

proper person   and the  petition is very must  vague , incomplete and 

defective. The O.P.No-3  has  also  craved for the  leave  of the Court 

to contest the case U/S 149 (2) of M.V. Act. The  O.P. No-3 has denied 

the  contents  of the  claim  petition.  O.P.No-3 has  denied the  fact 

regarding  the   occurrence that took  place as alleged in the claim 

petition  .So   O.P.No-3  has  prayed  for  dismissal   of   the  petition. 

Moreover  the driver  of the offending vehicle   had  no  valid  driving 

license  . So  the  insurance  Company  has  not liable  for  payment  of 

compensation . 

4.                                      O.P.No-5  the  United  India  Insurance  Co. 

Ltd. has also  contested  the case by filling  written statement. On the 

ground that  there is  no  cause  of  Action  for  filing  the  claim 
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petition,  the petition is   not   maintainable in its  present form ,  the 

petition was not properly  signed verified and presented  by the proper 

person    and  the   petition  is  very  must   vague  ,  incomplete  and 

defective. The O.P.No-5  has  also  craved for the  leave  of the Court 

to contest the case U/S 149 (2)/158 ( c) of M.V. Act. The O.P.No-5 has 

prayed  for  strict proof of the contents of the  claim petition.  Moreover 

the driver  of the  offending vehicle  bearing registration No  AS 01CC 

1813 Ambulance  had no valid and effective  D/L . On the other hand 

the  claimants borrowed the motor cycle  from the  owner  , so  he  is 

in the  choose of the  owner .  So  for  that  reason  the O.P.No-5 is not 

liable  for  compensation . 

5.                                       Upon   the  contents  of   the  petition   and 

the  written  statement  the   following  issues are  framed: 

              (i) Whether on 18/4/12 at 4: 30 p.m.  claimant Anima  Saha 

and  Bappi Saha  sustained  injuries  when  the  motor cycle was hit  by 

one  vehicle  bearing  registration No. AS 01CC 1813 due to  rash and 

negligent  driving of its driver ? 

               (ii) Whether  the  claimants  are entitled  for  compensation 

from the  insurer and  the owner  of the  offending  vehicle  and to 

what extent ?

6.                                   Both   the   claimants   have  submitted their  

written evidence  along  with  20 Nos of exhibited  documents. They 

have  been  cross-examined by the  O.P.s . On the other hand  the 

insurance company  and other  O.P.s  have  not  submitted any  written 

evidence  nor  they  have  deposed any  evidence . 

7.                                   The  document exhibited by the  claimants 

are  as follows . 

1. Ext-1 the claim petition 

2. Ext-2  Form No. 54. 

3. Ext-3 Certified copy of  Charge sheet. 

4. Ext-4 Birth certificate of Bappi Saha.

5. Ext-5 certified copy of F.I.R. 

6. Ext-6 medical   report  of  Lanka P.S.  case No87/12 from Lanka 

P.H.C. 

7. Ext-7 to Ext-  33  are medical  documents of HAMM Hospital  & 

GMCH. 
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8. Ext-8 (34 to 79) are  medical documents of HAMM Hospital and 

G.M.C.H.  

9. Ext-9  is the  trade license . 

10.Ext-10  (80  to  115)   are  medical  of  Popular   Nursing   Home, 

Patna, Bihar. 

11.Ext-11 (116 & 117)  are  train tickets . 

12.Ext-12  (118 to  139)  the  other  medical  documents  of  Popular 

Nursing Home .

13.Ext-13 (140 to 143) are the attendance card issued by  HAMM 

Hospital. 

14.Ext-14 is the attendance card  issued by  Popular Nursing Home . 

15.Ext-15 is the driving license.  

16.Ext-16 is  the photo copy of  his  shop . 

17.Ext-17 is the X-ray  plate. 

18.Ext-18  is the voucher of car fare . 

19.Ext-19 is the  R.C.  Book of the motor cycle 

20.Ext-20 is the  Insurance certificate of  United India  Insurance . 

Co. Ltd.  for the  Motor Cycle.     

 

8.                                       So  in view  of the  above  material fact   I  

like to discussed the issues  one  by one  for  final  conclusion of the 

case . 

  Issue No-1  

 9.                                      In  regards  to  the   issue  No-1   the  

claimants’  version   is  that   when   the   claimant  Bappi  Saha   was 

driving the motor cycle   then  the offending  vehicle (Ambulance ) 

bearing  registration  No-  AS  01/CC   1813   was   coming  from  the 

opposite  side  and hit  his vehicle  for which  both  the  claimants 

sustained  multiple  injuries . In  their  evidence  both  the claimants 

have  also  claimed that  due to rash  and  negligent  driving  of the 

ambulance (offending vehicle )  the accident took place . The driver of 

the motor cycle  committed   no   wrong.  

10.                                       In their  submission   the   Ld.  counsel  for  

both the  sides  have  not  denied the fact   regarding  the  motor 

accident  that  took  place  on the  alleged  date of occurrence .    The  

Ld.  counsel  for the  claimant  have  verbally  submitted that  due to 
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fault   of  offending vehicle  (  108Ambulance)   the occurrence   took 

place and the claimant  committed no  fault . On the other hand,   the 

Ld.  counsel  for  O.P.No-3  has  verbally  submitted  that  at the  time 

of  driving  of the motor cycle total  3 persons were  travelling  in the 

motor cycle which  is not  allowed  by provision of  M.V. Act.  Moreover 

the driver  of  both  the vehicles were  responsible for  the occurrence. 

So  after  going  through  the  entire documents found available  in the 

case record  and after  appreciating  the evidence  it is  found  that  the  

claimants can not debarred from  the compensation .   Whatever may 

be  the fault of the  driver of the offending  vehicle , but  it is found that  

both  the  vehicles  were  under  coverage  of  valid  insurance   policy. 

There is  no  material  in the   case record  to disprove  regarding the 

fact  of   motor  accident  that  took place  at  the  alleged  time  of 

occurrence .   And also   regarding the fact  of sustaining the  injuries 

by the  claimants  for the  accident there is no material to disprove it 

so  it is  found  crystal  clear that  the  driver  of  both  the vehicles 

were at  fault  and  for which  the  occurrence  took  place  .  The 

claimant sustained  injuries for the said  motor accident . In  view of 

the above  reason   this issue  is decided in affirmative . 

               Issue No-2 

 11.                                       Regarding   this  issue  the  Ld.  counsel  

for the  claimant has submitted  that  insurer of the  offending vehicle 

(Ambulance)  is  liable to  pay  the compensation . On the other hand 

Ld.  Counsel  for the  O.P.No-3  has  submitted the  below  case laws  in  

support of his  contention  regarding  the liability to pay  compensation 

by O.P.No-3 . The Ld. counsel has place his  reliance on question of sole 

liability of the O.P.  No-3  to pay  the  compensation .

(a) Ganesh Ram Bandhe Vs. Ravishankar and Another 2013(2) T.A.C. 

697 (Chhattis).

(b) United India  Insurance  Co.  Ltd.  Vs.   Angraj  Singh and  Another 

2011.(3) T.A.C. 219 (P&H).  

(c) National  Insurance  Co.  Ltd.   Vs.   Nur  Banu and Others  2014(3) 

T.A.C. 104 (Cal). 

 12.                                        I have  perusing  the above case laws . As  

the claimant  Bappi  Saha was not  the  owner  of the  vehicle  so  he  is  

not  entitled to  any compensation  from  the  insurer of the  vehicle 

5



bearing No- AS CC 1813 .  But it is apparently clear  that both  the 

claimants  sustained  injuries , so they are entitle to the  adequate 

compensation  .  As   both   the vehicles  were   responsible   for  the 

accident . So insurer of  both  the vehicles has liability to  sharing  the 

compensation on 50 : 50  basis .  Regarding the assessment of the 

compensation for the claimant  it  would be prudent decision if  the 

assessment is  made on following basis :  

For medical  treatment                               : Rs. 107300/- 

Non pecuniary damages                             : Rs.   50000/- 

For pain and sufferings and mental  agony   : Rs.   10000/- 

                      -----------------------------------------------------------

                                                Total        : Rs. 167300/- 

13.                                 The  O.P.No-3 and O.P.No-5  are directed  to  

pay  compensation on 50 : 50 basis amounting to Rs. 1,67,300/-(One 

lakh sixty seven thousand three hundred ) only  to the claimants within 

a period of three months from the date of order/ judgment with the 

interest  at   the  rate  of  6%  P.A.  from  the  date  of  filling  the  claim 

petition. If the order is not followed an additional interest at the rate of 

8 % P.A. will be imposed on the said sum. 

 13.                                Given under my hand and seal of this Court on  

this 26th   day June, 2015.  

                                                             Addl. Dist. & Sessions Judge cum

                                                                         Member M.A.C.T.   

                                                                     Hojai, Sankardev Nagar.
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