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IN THE COURT  OF ADDL. DIST. & SESSIONS JUDGE CUM

MEMBER M.A.C.T., HOJAI, SANKARDEV NAGAR.

MAC case No- 81/15

1.Sri Sushil  Kr. Paul and 

         2. Smti. Mallika Paul – Claimants 

Vs.

National Insurance Co. Ltd. and others – Opp. parties 

 Present : Sri M. Kalita, A.J.S. 

Addl. Dist. & Sessions Judge cum 

Member M.A.C.T.  

Hojai, Sankardev Nagar. 

Ld. Advocate for the  claimant : Mr. A.J. Saikia  

Ld. Advocate for the O.P.No-3: Mr. S.C. Das  

Date of evidence :   10/7/15, 28/8/15/, 18/2/16, 8/4/16,     

Argument  heard on :  13/5/16 

Judgment delivered  on : 27/5/16 

                                                Judgment 

 1.                             This   case  has  been   instituted   upon  an  application 

submitted  by the  claimants Sri   Sushil  Kr.  Paul  and Smti. Mallika Paul  U/S  166 of 

M.V. Act  1988 for  obtaining compensation  due to death  of  their son  in a motor 

accident  that  took place  on 16/9/14  at  about  5 p.m. . The claimant  has  claimed 

the  compensation  from  the  driver  owner  and  insurer  of   offending  vehicle 

bearing  registration No.  AS 02 AC/ 0655(407 truck) .   They  have  also  claimed  Rs. 

10 lakh as compensation. 



                                                                                            2

2.                                        The factual  matrix of the  claim  case is that  on 16/9/14 at  

about 5 p.m.  the son the claimants  was  going towards  his  grandfather’s  house on 

foot  by the  side of four lane  road .  Then  the  vehicle bearing  registration No.  AS 02 

AC 0655(407 truck) which  was  driven  rash and negligent manner and with excessive 

speed  coming from   Nagaon  side   knocked   down  the deceased  while  he was  in 

the very side of the  road at  Modertoli  .  Due to  such  occurrence  the deceased 

sustained  multiple injuries  on  all  over  his  person  and after few  minutes  he 

succumbed to   injuries  . The claimant’s  son succumbed to  injury  on the way to  

Doboka PHC because the   doctor of  Doboka P.H.C. declared him  death . Then  the 

dead body was  sent  for post mortem  to B.P. Civil Hospital  Nagaon.  The deceased 

was a boy  of 10  years . He  was  healthy , energetic  and very  active . He  was 

reading  at  Bhelowguri Jatiya Vidyalya in class –II .  He  was  a prominent  student  of 

the school.  He  had  the bright  future. The  claimant had  to loss  his son  due to  rush 

and negligent  driving of the offending vehicle  by the  driver . The F.I.R.  was  also 

lodged at Doboka P/S . Police  registered  the  case  as Doboka P/S  case No.  214/14 

U/S 279/304(A) I.P.C.  Police also  submitted   the form No-54  by  duly  filling up  all 

the  particulars  of driver, owner  and insurance  policy of the offending vehicle . So 

the  claimants  have  prayed for awarding  the  compensation  amounting  to Rs. 10 

lakh. 

3.                                   After receiving the  notice the O.P.No-1 ,  the owner of the 

offending  vehicle   Md.   Azir  Uddin   has  contested  the  case  by  filing   written 

statement  on the  ground  that  the  case filed  by the  claimant is  not  maintainable  in 

law  and fact ,  there is  no  cause  of action  for  filing  the  case ,  the  case  is bad for 

nonjoinder    of necessary party  , and the case  has been  filed  by  inserting  the 

baseless  allegation  and also  by  concealing  the  real fact .  The O.P.  No-1  has 

denied all most all contents   of the  claim petition . He  has  further reiterated  that  his  

vehicle  was  not involved  with the occurrence . But be  was  the  registered  owner  of 

the  vehicle .  

4.                          The  O.P. No-1 has contended  that  the O.P.No-2   Abdul 

Motin was  the driver of the  offending vehicle.  He  had  the  valid  driving license  

bearing  No.  D/L 10320/NTV/NV/04  and  the  validity    of  the  license   was  up to 

15/7/24 .   Moreover  the vehicle  was  duly insured   with  the  insurer National  

Insurance Co. Ltd.  covered by  policy No. 200902/31/13/6300006824 .   The policy 

was  valid  up to  6/3/15  . The  vehicle  had  the valid fitness certificate , valid  pollution 

test  certificate .  The vehicle  had  public  carriage  permit . So  the O.P.  No-1  has  
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prayed   for  dismissing   the  claim   petition  ,  because   he   is  not   liable  to  pay 

compensation as the  vehicle  was  duly  insured . 

5.                         After  receiving the  notice  the  O.P.No-3  the insurer , 

National Insurance Co. Ltd. has  contested  the case  by filing  the written  statement  

on the ground that  there is  no  cause  of  action  for filing the  claim petition , the 

petition is  not  maintainable  in the eye of law , the  petition  is not properly    signed ,  

verified and presented  by  the proper person  the petition is  vague , incomplete  and 

defective  in  all material  particulars . The  O.P.  No-3  has  also  craved   the leave  of 

the  tribunal  to contest the case U/S 149(2) of M.V. Act .     The other contents of the  

O.P.No-3  is that  being  the  insurance company  the liabilities  if  any is  always 

subject  to the  terms and conditions specified in the policy.  The O.P. No-3  has  also 

denied  most  of the  content  of the  claim  petition.  

 6.                                    The  further  content  of the  O.P. No-3  is that  the driver 

had  not the  valid  D/L  at the time  of occurrence . The driver  has  not  appeared 

before  the Court . So there  may  be  collusion  between  driver  and owner  for  

wrongful  gain. So,  the  O.P.No-3  has  prayed  for  dismissal of the  claim petition.  

7.                               The   O.P.No-3  also  has   submitted   the  petition   U/S 

140/170   M.V. Act and   for craving   the leave  of the Court  to contest  the  case . 

8.                                       The notice on  O.P. No-2 could not be  served  because 

he  was  at  Dubai as the notice  has been  returned   by  postal department with report 

. So  case has been   taken  up   ex-parte against  him.  

9.                                    On the  basis  of  content  of the claim petition and the 

written statement  the following  issues  are  framed :  

(1)  Whether  on 16/9/14  at about  5 p.m.  the  offending vehicle  bearing 

registration No.  AS 02 AC 0655 (407 truck)  which  was  driven  rashly  and 

negligently knocked down  the  claimant’s  son  when  he was  going  to his 

grandfather’s  home  by the side  of the  road  for  which  the  claimant 

sustained  fatal  injury ? 

(2) Whether  the driver of the  offending vehicle  was  at fault ? 

(3) Whether  the  claimant  is  entitled  for the  compensation  and to  what 

extent ? 
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10.                        The claimants   have  examined two   witnesses  including 

the  claimant No-1  himself  and proved  7 numbers  of  documents  in  support  of their  

case . No  witness has been  examined  by  O.P.s. The  document exhibited  by the 

claimant  as follows : 

             Ext-1- Claim petition , 

             Ext-2- Certified copy of  charge sheet . 

              Ext-3 -  Certified copy of  seizure list . 

              Ext-4 – School certificate of the deceased Sagar Paul. 

              Ext-5 –  Form No-54. 

              Ext-6   -Attached  copy of  Post Mortem Report . 

              Ext-7 -   Certified copy of  F.I.R. 

11. So  in view  of  the above  position  of  material facts found available in the case 

record   I like to  discuss the issues  for  final conclusion of the  case .

          Issue No-(i) 

12.                                     Regarding  this   issue   the  contention  raised   by  the 

claimant in the claim petition   as well as  in his written evidence  that  on the date of 

occurrence  at  about 5 p.m.  the  son of the claimants  was  going  towards  the 

grandfather’s  house  situated  at Modertoli  . Then the offending vehicle  came  in  a 

excessive   high speed  and knocked down the son of the claimants  .  At the  time  the 

deceased  was  going by the side of the  road on foot .  Due to the rash and negligent  

driving  the  occurrence  took place . Because  the  deceased  was  going  by the  side 

of the  road . Further,  contention raised by the  P.W.1,    Sushil  Kr. Das  is that  his  

son  was  a very talent and had a bright future .  He was  school going student . The 

claimants   lost   future prospect    due to sudden death  of  his  son.   His  family  

suffered a lot  . It  was a  great shock  for  them.  Immediately  after the occurrence 

one F.I.R. was  lodged and police  finally submitted  the charge sheet  against the 

driver of the  offending vehicle. 

13.                 P.W.2  Sri Ranjit   Sarkar who  has  claimed himself an eye 

witness of the accident has stated  that  he was seating in front of his house .  The 
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offending  vehicle  was  coming from Nagaon side and was  going  towards Doboka . 

The  vehicle  was  driven in  rash and negligent  manner and  in excessive  high speed 

manner  and knocked  down  the deceased.  He noticed  the  accident  from the close 

range. The deceased  was a school  going  student .  He  was   healthy , energetic 

and very  active   in all works . During  the  cross-examination of P.W.s  the  O.P.  has 

failed  to bring out  major  contradiction . Moreover  both  the  P.W.s  have categorically 

denied  the  fact  that  the vehicle  tried to  save the deceased so,  the driver  had  to 

push  the  break  and the  vehicle  turned turtle . In the  evidence  both  the  P.W.s 

have  stated  that  the  deceased  had  to be  pulled out  from  the beneath of the 

truck.  The victim  died  immediately  on the  way  to hospital . The  Post Mortem  was  

also  done .

14.                                        On the  other  hand  the  O.P.  No-1  the owner  and the  

O.P. No-3  the insurer  had  simply  denied  the  facts  of the  incident . 

15.                            On meticulous   examination   of  exhibited  documents 

and also  after appreciation of  evidence  it is  found  that  immediately  after  the 

occurrence  one F.I.R.  was  lodged  and police investigated the matter and finally 

submitted  charge sheet  against  the  driver  of the  offending  vehicle .  The offending 

vehicle  was  seized by police .  Police  filed up the Form No-54  with all necessary 

particulars  and furnished to the  Court. So considering  the materials  in its  entirety  I 

am  of the  considered  opinion that  the claimants  have  proved  with  substantive 

evidence   that  the  victim died due to rash and negligent driving of the  offending 

vehicle  by the driver. The police submitted the charge sheet against  the driver U/S 

297/304(A) I.P.C. because he  found sufficient  materials  against the accused . 

16.                     On the other hand  the Ld.  Counsel  for  O.P. No-3  has 

vehemently  submitted  that  there was  a contributory negligence  on the  part of the 

victim  because  the driver  of the  vehicle  tried  to save  the boy  as he  was  going  in  

the  wrong side.  So  the vehicle  cannot  be  held liable   for the accident .  Moreover 

liability  of  insurer  if  any  are  always  subject  to  the    terms and conditions  of  the 

insurance  policy .  Due  to  such contributory negligence  of O.P.s  cannot be held 

guilty exclusively   for the  accident .  But the document  produced  and exhibited  by 

the  P.W.1  clearly  shows  that  the  driver  was  found  driving  the  vehicle in  rash 

and negligent  manner .   The  charge sheet has been submitted  by  police .  So I do 

not  find  justified ground  to  accept  the submission  of the  Ld. Counsel of  O.P.No-3. 

On the  other hand  it is found  crystal clear  that  the  claimants  have  proved  with  

sufficient and  relevant  documents as well as  the  oral evidence that the victim   was 
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knock down by the offending vehicle  and the occurrence took place  due to the fault of 

the driver   and  for  this  reason  this issue is decided in affirmative .

 

            Issue No-(ii) 

17.                                 In regards to this  issue  it has  already  been  found  in the 

foregoing  discussion  that  due  to rash  and negligent  driving  of the  offending 

vehicle ( 407 truck)  the  accident  took  place . So  the  driver of  offending  vehicle  

bearing Registration No. AS 02 AC/0655  was   found at fault  for  driving  the vehicle 

with  rash  and negligent  manner . For  the  reason  stated above  this  issue  is  also  

decided in affirmative.

             Issue No-(iii) 

 18.                               From   the  meticulous examination  of  documents found 

available  in the  case  record,   it is  found  that  the  vehicle  was  under  valid 

insurance  policy . Because the O.P.No-3  the National Insurance Co. Ltd.   has not 

denied  the  fact   regarding    the   insurance   coverage   categorically  .   So  the 

claimants   are found  entitled  to the compensation  from the  insurance  company , 

because   in  the   Form No-54   the  details  facts  regarding   the  coverage  of  the 

insurance  is mentioned . Moreover  after  going  through  the entire documents  and 

contents of the  petition  and  the written statement  it is  found  that  the  owner  is  

not liable  for  payment of  compensation because  the offending vehicle was  under 

the  coverage  of valid  insurance  policy with  the insurer . The  policy  was  valid  at  

the  relevant  point  of time . So  the  claimant  is  entitled to the compensation  from 

the  Opp. Party  No-3  only . Moreover the  driver had the  valid  D/L  at  the time of  

occurrence .  

19.                                On the other hand  though  the O.P.  No-3  has  denied 

the fact  that  the  insurance  Company  is not  liable  to  pay  any  compensation  but  

the  Opp. Party  No-3  the insurance company  cannot escape from  the liability by 

simply denying  the  fact without  justified  reason .  So  plea raised  by  O.P.No-3 is  

found  not  reliable.  After going through  the entire documents placed  before me  it 

is  also  found  that  the driver  had  the valid  license at the  relevant  point of time.  

The relevant  document including  the Form No-54  submitted  by  police also shows 
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that  vehicle  bearing  registration No. AS 02AC /0655   had valid  insurance  policy at 

the  relevant  point  of time.  So  the liability  to pay  the  compensation automatically 

goes to  the  insurer .  So  I deem  it a fit case  to allow  the  compensation which is 

required to be  paid by insurance company only .  

20.            In regards to the  assessment of the  compensation  the 

Ld.  Counsel  for  claimants  has  submitted  the  decisions of Hon’ble  Delhi  High 

Court  in the case of  Vyas Puri and  another Vs. Naresh Singh and  others 

reported  in   Acci  C.R. 423  (Del), (2013) .  I  have perused  the decision .  

21. The claimants have contended that  their son was a school going student  and 

his  age was 10 years  at  the time of  accident  .   So   considering the age of  the  

deceased     I  deem it necessary  to make  the assessment  by  relying on  the 

notional  income and  also  by considering the future prospect and also by considering 

the mental  pain  and agony  of the  claimants .   And by  considering  all aspects  of  

the matter and after considering all relevant facts and circumstances         and also 

considering the observation  made  by Hon’ble Delhi High Court in above  decision it  

would  be prudent  if assessment  is made as follows :

For fatal  injury                                        Rs.   3,60,000 /- 

For  funeral  expensed                              Rs.      10,000 /-

For other non pecuniary compensation 

 including  love and affection                     Rs.    1,00,000/-  

   ----------------------------------------------------------------------------------

              The total compensation will come Rs.    4,70,000/- 

22. The   O.P.No-3 is directed  to pay  compensation amounting to Rs. 4,70,000 /- 

( rupees four lakh seventy thousand )  only  to the claimants within a period of three  

month from the date of order/ judgment with the interest at  the rate of 6% P.A. from 

the date of filling the claim petition. If the order is not followed an additional interest 

at the rate of 8 % P.A. will be imposed on the said sum.



                                                                                            8

23.                           Given under my hand and seal of this Court on this 27th 

day of  May   , 2016. 

                                                                                Addl. Dist. & Sessions Judge cum

                                                                                           Member M.A.C.T.   

                                                                                     Hojai, Sankardev Nagar.

  

               

             

               


