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IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE CUM
MEMBER M.A.C.T.HOJAI,  SANKARDEV NAGAR.

MAC 257/2016
Ruhul Amin & 1 another ………. Claimants

Vs.
National Insurance Co. Ltd. & ors – O.P.s.

Present : 
Sri M. Kalita, A.J.S. 
Addl. Dist. & Sessions Judge 
Cum Member M.A.C.T. 
Hojai, Sankardev Nagar.

 
Ld. Advocate for the claimant: Mr. A.J. Saikia.  

Ld. Advocate for the O.P.No-3: Mr. S.C. Das.    

Evidence given/recorded on: 01/09/2017.

Argument heard on: 20/10/2017.

Judgment delivered on: 31/10/2017.

Judgment

1. This case has been instituted upon an application submitted by the claimants 

Ruhul Amin and Musst. Fulmehar Begum U/S 166 of M. V. Act 1988 (Amended 

up to date) for obtaining the compensation amounting to Rs. 25,00,000/- due 

to death of their son Mafiz Uddin in the motor accident that took place on 

18/12/2015 at about 7.30 A.M. at Nilbagan near over bridge under Murajhar 

P.S. The claimant has sought for the compensation from the driver, owner and 

insurer  (National  Insurance  Co.  Ltd)  of  the  offending  vehicle  bearing 

Registration No. AS-02-AC-2774 (407 Truck). 

2. The claimants’ case in brief is that on 18/12/2015 at about 7.30 A.M. their 

deceased  son was  going  towards  Lanka  by  the  offending  vehicle  bearing 
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registration No. AS-02-AC-2774 (407 Truck) with his vegetable for selling at 

Lanka Market along with vegetable seller, Nur Mahammed. When the vehicle 

reached Nilbagan, then due to rash and negligent driving of the vehicle by the 

driver, hit a person near the side of the road who was going by bicycle. Then 

the deceased son of the claimants fell down from the vehicle for which he 

sustained  grievous  injuries  and  subsequently,  he  succumbed  to  injuries. 

Though after the accident, the victim was sent to A.J. Hospital Nagaon, but 

Doctor referred him to G.M.C.H., Guwahati. But he was admitted at Wintrobe 

Hospital  at  Guwahati.  The  victim was  treated  there  till  21/12/15.  Due  to 

financial crisis, the victim was brought back and on 22/12/15 he succumbed 

to injuries.  Then the dead body was referred to B.P.Civil  Hospital  for Post 

Mortem.  In  connection  with  that  accident,  one  FIR  was  lodged  before 

Murajhar  P.S.  and police registered a case bearing Murajhar  P.S.  case No. 

275/15. The police submitted the form 54. The deceased son of the claimant 

being the vegetable businessman was earning 15,000/- per month and the 

whole family was depending in his income. Due to sudden death of son of the 

claimants, the whole family suffered a lot. So the claimant has prayed for 

granting the compensation amounting to Rs. 25 lakhs. 

3. After receiving the notice, the O.P.  No-1 and 2 (the driver and the owner) of 

the offending vehicle have contested the case by filing their written statement 

on the ground that there is no cause of action for filing the claim petition 

against  them, the petition is  not  maintainable  in  the eye of  law and the 

allegation made in the claim petition is false and baseless. The opposite party 

No. 1 and 2 have also denied almost all contents of the claim petition. They 

have further admitted that,  the O.P. No. 1 is  the registered owner of the 

vehicle and the O.P. No. 2 is the driver of the vehicle. The vehicle was duly 

insured  with  National  Insurance  Co.  Ltd.  and  the  policy  was  valid  till 

17/12/16. The driver had the valid driving license at that time. The vehicle 

was no way connected with the alleged occurrence. So the O.P. No. 1 and 2 

have prayed for dismissal of the claim petition.
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4. After receiving the notice the O.P.  No-3, the insurer (National Insurance Co. 

Ltd.)  of  the  offending  vehicle  has  contested  the  case  by  filing  written 

statement on the ground that there is no cause of action for filing the claim 

petition, the claim petition is not maintainable in the eye of law. The opposite 

party No. 3 has also denied almost all  contents of the claim petition. The 

further  contention of  the O.P. No. 3 is  that,  claim petition is  not properly  

signed, verified and presented by proper person and the claim petition is 

vague, incomplete and defective in material  particulars. Moreover, the O.P. 

No. 3 has craved the leave of the Tribunal to contest the case u/s 142 of M.V.  

Act. The O.P. No. 3 has further stated that, the O.P. No. 3 is only liable to pay 

the compensation only subject to the strict proof of the relevant documents 

including the insurance policy of the offending vehicle. The O.P. No. 3 has 

denied the fact regarding the accident and the treatment of victim at A.J. 

Hospital and at Wintrobe Hospital. The claimants have not been submitted 

the  supportive  document  including  the  Registration  Certificate,  fitness 

certificate, road permit of the vehicle. The driver had not the valid Driving 

License at that time. On the other hand, the claimants have submitted the 

claim petition in collusion with the driver and owner for wrongful gain. So the 

O.P. No. 3 has prayed for dismissal of the claim petition. 

5. Upon the  contents of the  claim  petition  and the  written statements  the 

following issues  are framed:- 

Issues:-

(i) Whether the victim (the deceased son of  claimant)  sustained fetal 

injury when the vehicle bearing registration No. AS-02-AC-2774 on which he 

was travelling met the accident and fell down on road after knocking down a 

person at the time of occurrence?  

(ii) Whether the driver of the offending vehicle was at fault?  

(iii) Whether the claimants are entitled to the compensation and to what 

extent?   
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6. During the trial the claimants has examined 2 P.W.’s including the claimant 

Fulmehar Begum in support of the claims case. The O.P. No. 3 has cross 

examined  the  P.W.’s.  But  no  witness  has  been  examined  by  any  of  the 

Opposite party. The (claimant Fulmeher Begum) has also proved 46 no’s of 

documents including Form 54 and Post Mortem report as exhibits. Documents 

proved by the P.W. 1 as exhibits are as follows: 

I. Ext. 1:- Prescription of A.J. Hospital. 

II. Ext. 2:- Discharge certificate of Wintrobe Hospital, Guwahati.

III. Ext. 3 to 12:- Medical slip of Wintrobe Hospital.

IV. Ext. 13 to 35:- Cash memos and Bills. Charge sheet. 

V. Ext. 36 to 42:- Pathological and laboratory report. Seizer list. 

VI. Ext. 43:- Form 54.

VII. Ext. 44:- Certified copy of F.I.R. 

VIII. Ext. 45:- Post Mortem Report. 

IX. Ext. 46:- Death Certificate of husband of the claimant.  

7. So in view of the above position of materials facts found available in the case 

record I like to discuss the issues one by one for finally deciding the case. 

Issue No-(i)

8. In regards to this issue the contentions raised by the claimants in the claim 

petition as well  as in the evidence of P.W.’s  is that, the victim the son of  

claimant  was  going  to  Lanka  market  for  selling  the  vegetable  by  loading 

vegetable in  the offending vehicle  bearing Regd.  No.  AS-02-AC-2774 (407 

Truck). He was also in the vehicle as owner of the vegetable. But when the 

vehicle reached Nilbagan, then the vehicle met an accident by hitting a road 

side person. The road side person immediately died. The victim sustained 

multiple injuries on his person. Then he was treated at A.J. Hospital,  and 

Wintrobe Hospital at Guwahati. But he succumbed to injuries.   
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9. P.W. 2,  Akbar Hussain has deposed that, when he was waiting for bus at 

Nilbagan  in  front  of  Waris  Nursing  Home  for  going  to  Kathiatoli,  then 

offending vehicle bearing Regd. No. AS-02-AC-2774 (407 Truck) coming from 

Nagaon  side  hit  a  road  side  person.  The  vehicle  was  driven  in  rash  and 

negligent manner. The deceased Mafizuddin was travelling in the vehicle with 

his  vegetable  and  he  sustained  multiple  injuries.  He  was  a  vegetable 

businessman  and  earning  Rs.  15,000/-  per  month.  During  the  cross 

examination of P.W.’s the O.P. No. 3 has only cross examined on the point of 

medical treatment. There is no major contradiction in the evidence of P.W.’s. 

Because P.W.’s have categorically stated in the cross examination that, the 

deceased was travelling in the offending vehicle by loading his vegetable in 

the vehicle for selling at Lanka market. 

10. So, after going through the documents produced before me including the P.M. 

report and Form 54 and on appreciation of evidence, it  is  found that  the 

claimants have proved with substantive evidence that the accident occurred 

due to rash and negligent driving of the vehicle by the driver. The vehicle fell  

down as the vehicle hit  a road side person. The victim sustained multiple 

injuries and subsequently the victim succumbed to injuries. Due to absence of 

any  major  contradiction  or  infirmities,  I  do  not  find  justified  ground  to 

disbelieve  the  evidence  and  for  this  reason,  this  issue  is  deserved  to  be 

decided in affirmative and accordingly it is decided in affirmative. 

Issue No-(ii)

11. In regards to this issue it has already been found in the foregoing discussion 

that due to rash and negligent driving of the vehicle the accident took place. 

So the driver was also found at fault for driving the vehicle with rash and 

negligent manner. For the reason stated above this issue is also decided in 

affirmative. 
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Issue No-(iii)

12. Regarding this  issue  the contentions  raised by the claimants  in  the claim 

petition  as  well  as  in  the  evidence  that,  their  son  was  travelling  in  the 

offending vehicle as the owner of vegetable. Because he was carrying the 

vegetable to the market and he sustained injuries at the time of occurrence 

and the accident purely occurred due to rash and negligent driving by the 

driver. 

13. During  course of  argument,  the Ld.  Counsel  for  claimant  has vehemently 

submitted that, the deceased was travelling in the goods vehicle as the owner 

of the vegetable. He was carrying the vegetable in the vehicle. To fortify the 

submission, the Ld. Counsel has placed his reliance on the following decisions 

of Hon’ble Supreme Court, Kerela High Court and Sikkim High Court: 

(i) Ramesh  Kumar  V.  National  Insurance  Co.  Ltd.  reported  in 

(2000)  1  S.C.C.  237:2000  (1)  T.A.C.  403;  (1999)  1  S.C.C. 

403:1999 (1) T.A.C. 202, 

(ii) New  India  Assurance  Co.  Ltd.  V/s  Jameela  and  Others 

reported in 2011(3) T.A.C. 40 (Ker.), 

(iii)Branch  Manager,  New  India  Assurance  Co.  Ltd.  V/s  Smt. 

Kusha Rai and Others, reported in 2011 (1) T.A.C. 263 (Sikkim). 

14. By controverting the above submission, the Ld. Counsel for O.P. No. 3 has 

stated that, the life of the person who was not the driver was not covered by 

the Insurance Policy. The Ld. Counsel for O.P. has submitted the following 

decision of Hon’ble Gauhati High Court to fortify his submission. 

“New India Assurance Co. Ltd. v/s Uttara Phukan and others 

reported in (2013) GLR 193.” 

I have perused the above decision submitted by both sides.
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For better appreciation of material on records in reference to the pleas 

raised by the Ld. Counsel, I like to cite the observation made by Hon’ble 

Supreme Court in the case of  Ramesh Kumar v/s National Insurance 

Co. Ltd. and others  which is very much relevant for deciding the instant 

case.

“Para  4:-  The category one cases  are  all  in  which  a  claim 

petition  has  been filed  by  the  claimants  on  account  of  death  or 

bodily  injuries  of  either  the  owners  or  his  representative  or  the 

gratuitous  passengers.  In  all  these  cases  claimant  claimed 

compensation under  Section 95 (1) (b)  (i)  and Clause (ii)  of  the 

proviso  after  its  amendment  in  1969  under  the  Old  Act.  The 

submission is, it is the Insurance Company, which is liable to pay 

the  compensation  notwithstanding  that  vehicle  involved  in  the 

accident is a goods vehicle. On the other hand, submission for the 

insurance Company is that they are not liable for those passengers 

who travel  by  a  goods  vehicle,  in  view of  the  language used  in 

Section 95 of the Old Act. The cases under this category need not 

detain us long as this question has been directly raised and decided 

in the case of Mallawwa (Smt) and Others v. Oriental Insurance Co. 

Ltd. and others, (1999) 1 S.C.C. 403: 1999 (1) T.A.C. 202. In this 

case the accidents were for the period between 1971 and 1985. This 

Court held, the Insurance Company is not liable for any damage in 

case the gratuitous passengers including owner of the goods or his 

representative  who  travelled  in  a  goods  vehicle.  So  the  first 

category of cases are disposed off in term of this declaration that 

liability to pay compensation to the claimants of such persons is not 

on the Insurance Company but on the owner of the goods vehicle. 

In case Insurance Company had made part or full payment towards 

such compensation awarded, the same shall not be refunded from 

the claimant but is recoverable by the Insurance Company from the 

owners. In case the amount has been withdrawn by the claimants 

on furnishing any security, the said security shall stand discharged. 

In  case  no  payment  or  part  payment  has  been  made  by  the 
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claimant, we direct the owners of the vehicle to pay the awarded 

compensation to the claimant within a period of three months from 

today. Accordingly, the first category of cases is disposed off. 

Para 5:- This takes us to the third category of cases where 

similar  question  is  raised  regarding  liability  of  the  insurance 

Company  under  the  New  Act  after  its  1994  amendment.  The 

submission for the claimants,  the Insurance Company is  liable to 

pay the compensation both in view of the decision of this Court in 

New India Assurance Company v. Satpal Singh and others, (2000) 1 

S.C.C.  237;  2000(1)  T.A.C.  403  and  also  in  view  of  its  1994 

amendment. This Court in this case, while interpreting Sections 147 

(1) (i) and (ii) of the New Act holds, the Insurance Company liable 

to pay the compensation both for the owner and his representative 

and also for the gratuitous passengers travelling in a goods vehicle. 

In this third category, inspite of the said declaration the claimants 

have confined their claim only for the owner or his representative 

who were travelling in a goods vehicle and not for the gratuitous 

passenger. Since Satpal Singh (supra) confers right over gratuitous 

passengers also, which is not claimed by any of the claimants under 

this category, thus declaration of law in Satpal Singh (supra) is not 

required to be considered for this category, as claim for the owner 

and his representative is not disputed even by the Ld. Counsel for 

the Insurance Company, after its aforesaid 1994 amendment, that 

Insurance Company is liable to pay compensation for such person 

even when they were travelling in a goods vehicle. This is in view of 

1994 amendment in sub-clause (1) of Section 147 (1) (b) of the 

New Act in which the following words were brought in: 

“….injury to any person, including owner of the goods or his 

authorized representative carried in a vehicle.”

Para 6:- Thus, this category of cases are also disposed off by 

declaring that compensation awarded in such cases where deceased 

or  injured persons were travelling in a goods carriage who were 



                                                                             9

owner or his authorized representative, the Insurance Company is 

liable to pay the compensation. Any compensation or part of it not 

paid shall be paid to the claimant by the Insurance Company within 

eight  weeks  of  this  order.  Any  such  amount  withdrawn  by  the 

claimant  which  was  deposited  by  the  Insurance  Company  on 

furnishing security, such security stands discharged.”

15. So, by taking the note of above observation made by Hon’ble Apex Court, I 

am  of  the  considered  opinion  that,  the  liability  of  the  owner  or  the 

representative of the goods travelled in the vehicle is also covered by the 

Insurance Policy. 

16. Regarding the liability to pay the compensation, it is found that the O.P. No. 1 

and 2,  the owner  and the driver  had the valid  documents  of  the vehicle 

including valid Driving License. The vehicle was duly insured with the insurer, 

National  Insurance  Co.  Ltd.  The  O.P.  No.  3  has  not  raised  any  objection 

regarding the validity of Insurance Policy. 

17. So,  in  view of  having  the valid  Insurance,  the liability  solely  goes to  the 

insurer. Regarding the assessment of compensation, it is found that, in the 

claim petition, the age of the victim is mentioned as 28 years. In the P.M. 

Report, the age of the victim has been shown as 28 years. There is no any 

supportive document in respect of the age of the victim. On the other hand, 

the  P.W.  1  has  stated  that,  the  age  of  the  victim  is  28  years.  So  the 

assessment is made by considering the age of victim as 28 years. Regarding 

the  income  of  the  deceased,  though  the  claimants  have  stated  that,  the 

victim  was  earning  Rs.  15,000/-  per  month,  but  such  fact  has  not  been 

supported by relevant document.  So assessment  is  made on the basis  of 

Notional Income as follows:-     

i. For fatal injury:-  Rs.  4,32,000/-

ii. For non pecuniary compensation:- Rs.    50,000/-
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iii. For loss of love and affection:- Rs.    50,000/- 

_____________________________________________________

                            Total Rs. 5,32,000/- 

14. The O.P.No-3 is directed to pay the compensation amounting to Rs.5,32,000/- 

(Rupees five lakhs thirty two thousand) only to the claimant within a period of 

three month from the date of order/ judgment with the interest at the rate of 

6% P.A. from the date of filling the claim petition. If the order is not followed 

an additional interest at the rate of 8% P.A. will be imposed on the said sum. 

Given under my hand and seal of this Court on this 31st day of October, 2017. 

Dictated and corrected by

Sri. M. Kalita, A.J.S,
Addl. Dist. & Sessions Judge-cum

Member M.A.C.T.
Hojai, Sankardeve Nagar.

Addl. Dist. & Sessions Judge cum
Member M.A.C.T.

Hojai, Sankardev Nagar.

Transcribed and typed by 

Azizul Hoque Choudhury, 

Stenographer Gd.—III  


