
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

Matrimonial Suit (D)-23(N)/14

Smti Urmila Gogoi- Petitioner.

Vs.

Sri Biswajit Sarkar- O.P.

Present : 

Sri P.K.Bora, M.Sc., LL.B., A.J.S.

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar.  

 

Ld.  advocate for the  petitioner Mr. A.J. Saikia

Ld. advocate for the  O.P. : Nil.  

Evidence given on :  17/9/14

Argument heard on : 3/11/14. 

Judgment delivered on : 25/11/14. 

Judgment

                                               (1) In the  petition filed  U/S 13 (1) (a) of 

Hindu Marriage Act 1955,  the petitioner  Smti  Urmila Gogoi has 

prayed for a decree of divorce by dissolution of  marriage with  the 

O.P.  Biswajit Sarkar on the ground  of cruelty .  There is also a prayer 

for permanent alimony . In the main petition  the petitioner stated that 

her marriage with the O.P. was solemnized on 21/2/11. That  after 

three months from  her marriage her  husband   started to  torture her 

for  dowry of Rs. 50,000/- . Expecting good days she  tolerated all 

physical and mental  torture imposed by the O.P.  But   on  3/7/12 she 

was severely beaten up and  driven  out  from  her matrimonial  home. 

She also filed a case U/S 498(A)/406/34 I.P.C.  which was registered 

as C. R. case No   292/13 .  The  O.P.  appeared before this Court 
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through   his  engaged  counsel.  But   suddenly   the  O.P.  stopped 

appearing before  the Court  and  his engaged counsel also did not 

appear   before  this  Court.  Hence,   this  case  proceeded  ex-parte 

against  the O.P.  In her  written  evidence  she  also  stated the  same 

facts as stated in  her main petition seeking divorce and permanent 

alimony. 

                                                (2) In the  course of the proceeding  the  

petitioner  also  filed a petitioner  U/S24 of  Hindu Marriage Act 

1955,  praying  maintenance  pendentilite .  In her  written  evidence 

Smti  Parboti  Gogoi,   mother   of  the  petitioner   stated  that  having 

learnt  about  the physical  torture meted out to  her  daughter she  met 

her   son-in-law and   advised  him  to  maintain   peace   in   their 

conjugal life. But  her  son-in-law  reacted by  inflicting  assault  to 

her daughter in her  present.   That  finally  on 3/7/12 her  son-in-law 

beat her daughter heavily and drove her out  from his company . The 

O.P. was aware of the case but  he stopped appearing  before this 

Court all of a sudden. The Ld. advocate  for the O.P. also  did not take 

any step for the O.P.. Only violent  acts by the husband  cannot  be 

the  sole  ground to  decide  the alleged cruelty meted out  to a wife. 

There  are   two  types  of  cruelty  .    They  are  mental  cruelty  and 

physical cruelty . Section 13(1) (i-a)  Hindu Marriage  Act  1955 also 

includes with  the  mental  cruelty.   Mental cruelty  can  broadly  be 

defined   as  that  conduct   which  inflicts  upon  the  other  party. 

Such  mental pain and suffering  as would  make it  not possible for 

the parties  to live with  the  other .   To  put  it  differently ,  the 

mental  cruelty  must  be  of such  a nature  that  the  parties   can not 

reasonably be expected to live together.   

                                                  (3) In our case,  the  petitioner’s  case  

is that  she  was subjected to  in humane physical  and mental torture 

by  her  husband  only  on the ground  that  she  could not  fulfill the 

demand  of dowry raised by  her  husband . P.W.2 requested her son-

in-law  not to  ill-treat her  daughter .  But  her  son-in-law  did not 

follow her .   It  shows  that  before  lodging  of this  case an  attempt  

was  wade to  make the O.P. feel that how he was treating his wife is 

not correct  .  But all  attempts were  in  vain . There after she  filed a 
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divorce  case  against  her  husband. But  in the  Court  her  husband 

did not  appear . It shows that  O.P. does not  have  any  respect  to the 

Court.  

                                                (4) Raydon on Divorce 14 th (1983) e.d. 

Vol. No-1 defines cruelty is  not only violent act  but on  injurious 

reproaches, complaints,  acquisition or  taunts .  It  was also  stated 

that – In all  these  case the  totality of the evidence of the matrimonial 

history   must  be  considered  and  the  conclusion   will  depend  on 

whether  the cumulative conduct  was sufficiently  serious to say  that 

from a responsible person’s  point of view,  after  a consideration of 

any excuse  or  explanation  which  this  respondent      might have  in  

there circumstances,     the conduct  is such  that  this petitioner  ought 

not to be   called upon  to  endure it. 

                                                (5) In N.G. Dastane  Vs. S. Dastane :  

(1975) 3SCR 967 the Hon’ble Apex Court    held   the  Court  has to 

deal, not  with an  ideal husband and an ideal  wife(assuming any such 

exist)  but  with the particular man and woman before  it. The  ideal 

couple  or        a near-ideal one will probably  have  no occasion to go 

to a matrimonial court for,  even  if  they  may not be able to   drown 

their  differences,  their ideal  attitudes  may  help  them  overlook  or 

gloss over mutual fault and failures.         

                                                 (6) The  conduct of the O.P. in this  

case is  sufficient  to draw an inference  against the O.P. It  suggest 

that  the O.P.  has  no defence  or  he  is not  interested to contest  the 

case  and he  is  ready to  abide by  any order from  this Court.  The 

O.P.  also   filed  a  petition   U/S 25 of  Hindu  Marriage  Act  1955 

praying  Rs.  50,000/-   as   expenses  of  the   proceeding  and  Rs. 

15,000/-  as maintenance per month.   In the  petition she also  states 

that  she  never filed  any  case against  the O.P.  U/S 125 Cr.P.C.  It  

has  come  in  the written  evidence  of the  petitioner  that  the O.P.  is 

an employee of private  company  and he  has  20  bighas of land   and 

his monthly  income is Rs. 35,000/- . The  petitioner  does not  have 

any  source of  income of her  own .   The  petitioner  prays for  Rs.5  

lakhs as permanent  alimony.  
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                                                (7) From the  facts and circumstances  

of the case  it  can be safely be  inferred  that  the  petitioner  was  ill-

treated by  the O.P. and  she  was compelled to leave her  matrimonial  

home.  The O.P. has no least regards to maintain conjugal life with 

the  petitioner  .  The  marriage  is  dead.   Therefore,   the  prayer  for 

divorce  by  dissolution  of marriage  by  the petitioner  is allowed. 

The marriage  stands dissolved a sum of   Rs. 5000/- per month  is 

allowed as maintenance   pendentilite  from the  day  of  filing  the 

petition  U/S 24 of Hindu Marriage  Act  1955 and a sum of  Rs. 

3,00,000/-(Three lakhs) is also allowed  as  permanent  alimony  to the 

petitioner.

                                                Given under my hand and seal of this  

Court on this 25th day of November , 2014.  

                                                            Addl. Dist. & Sessions Judge

                                                                 Hojai, Sankardev Nagar. 

Dictated & corrected by me 

Addl. Dist. & Sessions Judge

   Hojai, Sankardev Nagar.

Monuj.   
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                                                Only violent  acts by the husband 

cannot  be  the  sole  ground to  decide  the alleged cruelty meted out 

to a wife. There are  two types of cruelty .   They are mental cruelty 

and  physical cruelty . Section 13(1) (i-a)  Hindu Marriage  Act  1955 

also  includes with  the  mental  cruelty.   Mental cruelty  can  broadly 

be  defined   as  that  conduct   which  inflicts  upon  the  other  party. 

Such  mental pain and suffering  as would  make it  not possible for 

the parties  to live with  the  other .   To  put  it  differently ,  the 

mental  cruelty  must  be  of such  a nature  that  the  parties   can not 

reasonably be expected to live together.   

                                               In our case,  the  petitioner’s  case  is  

that  she  was subjected to  in humane physical  and mental torture by 

her  husband  only  on the ground  that  she  could not  fulfill the 

demand  of dowry raised by  her  husband . P.W.2 requested her son-

in-law  not to  ill-treat her  daughter .  But  her  son-in-law  did not 

follow her .   It  shows  that  before  lodging  of this  case an  attempt  

was  wade to  make the O.P. feel that how he was treating his wife is 

not correct  .  But all  attempts were  in  vain . There after she  filed a 

divorce  case  against  her  husband. But  in the  Court  her  husband 
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did not  appear . It shows that  O.P. does not  have  any  respect  to the 

Court.  

                                               Raydon on Divorce 14 th (1983) e.d. Vol. 

No-1  defines  cruelty  is   not  only  violent  act   but  on   injurious 

reproaches, complaints,  acquisition or  taunts .  It  was also  stated 

that – In all  these  case the  totality of the evidence of the matrimonial 

history   must  be  considered  and  the  conclusion   will  depend  on 

whether  the cumulative conduct  was sufficiently  serious to say  that 

from a responsible person’s  point of view,  after  a consideration of 

any excuse  or  explanation  which  this  respondent      might have  in  

there circumstances,     the conduct  is such  that  this petitioner  ought 

not to be   called upon  to  endure it. 

                              In N.G. Dastane  Vs. S. Dastane : (1975) 3SCR 967 

the Hon’ble Apex Court    held   the  Court  has to  deal, not  with an 

ideal husband and an ideal  wife(assuming any such exist)  but  with 

the particular man and woman before  it. The  ideal  couple  or        a 

near-ideal  one  will  probably   have   no  occasion  to  go   to  a 

matrimonial court for,  even  if  they  may not be able to   drown  their 

differences,  their ideal  attitudes  may  help  them  overlook  or gloss 

over mutual fault and failures.                                              
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