
                      IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

Misc. (P)- 171(N)/10

Prabir Ranjan Paul – Petitioner 

Vs.

Nilima Choudhury  and others – Opposite parties 

Present : 

Sri M. Kalita , A.J.S. 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Ld. advocate for the petitioner : Mr. S.B. Roy. 

Ld. advocate for the O.P. : Mr. F.I. Choudhury . 

Evidence recorded on : 10/4/13, 30/9/13, 6/11/13, 9/12/13, 18/2/14, 

                                 28/4/14, 9/6/14,  16/2/15, 

Argument heard on : 11/5/15 .

Judgment delivered on : 22/5/15. 

Judgment

1.                                This is  the suit  filed  by the  petitioner Prabir  

Ranjan Paul U/S 276 of Indian Succession Act for granting the probate 

of a Will dated 26/5/1994 executed by  Lt.  Prafulla Kumar Paul  of 

Bishnupally  Ward No. 17,  Hojai Town.  The  petitioner has  impleaded 

(1)  Smti Nilima Choudhury (2)  Smti  Rinku Paul @ Mina  (3)  Smti. 

Shipra Paul(Das) , 3(a) Sri  Rajib Paul , (3) (b) Sri  Sandip Paul , (4) 

Smti Suchinta Paul (Das) (4) (a) Abhijit  Paul , (4)(b) Parthajit Paul     as 

Opposite parties .   The  petitioner  has  stated that  Will dated 26/5/1994 

was duly executed by  the testator Lt.  Prafulla Kr. Paul which  was 

attested  by  witnesses . Lt. Prafulla Kr. Paul  died  by  leaving above 

named   legal heirs  and  near relatives at the time  of his death . The 
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Will  was   executed   in-connection   with  the   properties  which   is 

specifically   mentioned  in  the  schedule  B of  the petition.   As per 

knowledge of the petitioner  no  application  was  made  in  other  Court 

for  granting the probate of the said Will or  for letter  of administration 

in  respect of the  estate.  The petitioner has prayed   for  granting  the 

probate of the Will. 

 2.                              Petitioner has further stated that the land and 

properties which are  likely to come  to the  aforesaid daughter-in-law of 

the testator  namely Smti Bibha Paul and  Smti  Sipra Paul is  described 

in  schedule ‘A’. The property  is  valued  at Rs. 2,00,000/- and  after 

deduction as shown in  schedule ‘B’ the petitioner is  entitled to  deduct 

as per law .  So  the petitioner  has  prayed  for  granting  the probate . 

3.                                   Notices were issued to  all the O.P.s.  The  O.P.  

No-1  Nilima Choudhury has appeared  and conceded the  prayer of the 

petition  by filing  W/S . She has also  admitted  all the  fact mentioned 

in the petition .  

 4.                               Only  O.P. No-4, 4(a) , and 4(b)  contested the  

case  by filling written statement  on the  ground  that  the proceeding 

drown  for  granting  the probate is not maintainable  in the  eye of law. 

Because  the provision  U/S 273, 276 of Indian  Succession Act  was not 

complied with by the petitioner.  The petitioner  has  no  locustandy to 

file  the   petition   for   granting   the  probate   which   is   materially 

defective. The said  O.P.s  have  further  stated that  the  petitioner  has 

tried for  obtaining  the  probate  order by making false statement  and 

also by concealing the real fact . The whole content of  the petition  is 

untrue, baseless allegation . If the probate  is  granted for the said Will 

then  the O.P.  will  be deprived for  their legitimate  right.  The O.P.s 

have  further  stated that the so called Will is a  forged document . The 

Will  is illegal and  invalid nul and void and inoperative  in the eye of 

law.  Moreover  though  the so called testator  Lt. Prafulla Kr. Paul  died 

on 26/9/1994 but  the  petition has been filed  by the  petitioner  after 
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about 10 years  without  giving proper explanation  for delay .  On the 

other hand  the  petitioner  has  not  given the exact   value  of the 

schedule property .  So  the  O.P.s  have  prayed for   rejecting  the 

petition  filed  by the  petitioner . 

5.                                  On the other hand  the  remaining  O.P.  have 

not  contested the case .  So the case has been taken for ex-parte  hearing 

against  them.  After going through  the  petition  and written statement 

and after examining  the document  submitted  by  both  the parties  the 

following  issues are framed : 

                   Issues : 

(1) Whether  there is  any cause of action  in this suit ?

(2) Whether  the  suit  is maintainable in  its present  form? 

(3) Whether  the  suit  is barred by limitation ? 

(4) Whether  the  Will  dated  26/5/94  was  the   last   Will 

executed by Prafulla Kr. Paul ?  

(5) Whether the petitioner is entitled  for a probate  of the 

Will  dated 26/5/94  executed by  Prafulla Kumar  Paul? 

(6) Whether   the   petitioner  are  entitled  to   any   other 

relief / reliefs ? 

6.                                  The  petitioner  has  examined  3 P.W.s including  

himself  and proved 4 kinds of documents as exhibits  in support of  his 

case . The document  which  has been  exhibited  by the  petitioner side 

are  as follows : 

(1)Death certificate  of his father (2) The Will dated 26/5/1994 

(3) Service certificate (retirement)    (4) Death certificate of his mother.  

On the  other hand  the O.P.No-4 , 4(a) 4(b) have examined  themselves 

as D.W.. In support of the  case of the  O.P.  So on the basis of aforesaid 

materials I  like to discuss the  issues  one by one  for  final  conclusion 

of the case .  After going through  the content of the petition  and written 
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statement and after meticulous examination evidence produced  before 

me  by  both  the  parties  it is found that  the O.P.s  have mainly  taken 

the  plea  of  limitation for rejecting   the  probate petition . 

7.                                During the time of cross-examination of the 

P.W.s  the  O.P.  have  raised  the question  of Limitation  so  I find  it  

necessary  to  discuss the  issues No-3 for convenient decision . 

Issue No-3 :  

8.                                      In  regards to this  issue the  petitioner  has 

not  stated any fact  regarding  the  cause  for  filing the petition  for 

granting  the  probate  after 10 years .  On the  other hand  O.P.No-4, 

4(a)  and 4(b)  have specifically stated in their  written  statement  that 

the testator died on 25/6/2000 .  The alleged Will  was executed  on 

26/5/1994. But the  petition  has been  filed  the petitioner for granting 

the probate  after 10 years without  explaining the cause of delayed . 

On the other hand  in the  evidence  the  P.W.1 (petitioner)  has  not 

mentioned   the reason  for   such  delay.  In  the  cross-examination 

P.W.1 has only  revealed  that  after  death  of  is  mother when  the 

trunk was searched then  he  could came to know about  the existence of 

such  Will. But  he has  admitted that  he  has forgot  the exact date 

when  it was found by him. 

9.                                   P.W.2  the writer  of the Will has  also  stated in  

his evidence  that  on 26/5/1994 executor Lt. Prafulla Kr.  Paul  came to 

his  chamber  along with  two witnesses  for preparation of the Will .  

Accordingly  he  prepared  the Will. The contents of the Will  was read 

over and explained to the executor in presence of the witnesses . P.W.2 

has  also  proved  the said  Will as  Ext-2 and Ext-2(1), 2(2), 2(3)  and 

2(4)  are the signatures of  Lt. Prafull Kr. Paul.  He  has further  proved 

the signatures of the attach witnesses as Ext-2(5) and 2(6)  .  P.W.2   has 

also proved  his signature as Ext-2(7) . P.W.2  has further stated that  Lt. 

Prafulla Kr. Paul  died  on 25/6/2000 and the  suit was filed for granting 

the probate  on 8/11/2010. After weighting   the above  noted  evidence 

4



of P.W.1  and P.W.2, it is found crystal clear that  both  the  P.W.s  are 

silent  about the  justified  reason  for granting  the probate  after 10 

years . 

10.                         On the other hand  D.W.1 and D.W.2  have 

categorically  denied the existence of such  Will.   P.W.2 has further 

stated in  his evidence  that  the  alleged  testator Prafulla Kr. Paul  died 

on 25/6/2000 and said Prafulla Kr. Paul  never executed  any  Will as 

alleged  by the  petitioner . 

11.                                     During the course of hearing  the Ld.  counsel  

for  the petitioner  has  vehemently  submitted that   though  the  O.P.s 

have  raised  the   point   of   limitation   but  the   Court   admitted  the 

petition  inferrently  condoning  the delay  admitting   the  petition  and 

also  by taking  the evidence  of both parties.  But  such  submission  has 

no  merit  because  the Court  has already framed  an issue  on the 

question of limitation. On the  other hand  the  Ld.  counsel  for the  O.P. 

have categorically  submitted that  the so  called Will was executed on 

26/5/1994. The testator died on 25/6/2000 and the  petition was filed for 

granting  the  probate  after 10  years .  Moreover  no  petition  for 

condonation  of  delay   U/S  5  of  Limitation  act  was  filed   by  the 

petitioner  for condoning the  delay. The  Ld.  counsel  for the  O.P. has 

further  submitted that  a proceeding  for probate should be filed within 

three years.    There is  no scope  for a person to applied  for probate 

beyond a period of three years . And after that period  an  application 

U/S 5 of  Limitation  Act  needs to be condoning such delayed.   But 

application was filed  by the  petitioner  beyond  prescribe  period  of 

three years.    The Ld. Counsel  for  the  O.P.   has also  submitted a 

decision   of  Hon’ble  Gauhati  High  Court  delivered   in  case  of 

Kamakhya  Prasad   Gupta  and  another   Vs.  Jibonlal  Gupta 

reported in (2010)   Gauhati Law Reports  467.  The  Ld.  counsel 

has   cited  the para 18 of the said decision in support of  his submission 

on  question  of   limitation  .  So   I   find  it  necessary  to   cite   the 
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observation . Because the  Ld. Counsel  has  placed his  reliance on  the 

said  observation.

“18. In the face of what  has  been  laid  down  in Kerala State 

Electricity  Board (Supra)  and followed in  Kunvarjeet  Khandpur 

(supra)  and  Krishan  Kumar Sharma (supra),  there  can  be   no 

escape  from  the conclusion  that  an application for probate  shall 

also  be  made, under the Limitation  Act, 1963, within a period of 

three years from  the  date , when  the  right to apply accrues . 

12.                                     Perused  the above decision of  Hon’ble High  

Court  the  observation  made  in this  decision  is very must relevant  to 

decide  the   instant  case  .  So    I  also  find  it  necessary   to  cite  the 

following observation made  by the Hon’ble  Gauhati High  Court  in- 

para No. 25,26 and 27 because this  observation  is  very much relevant 

in the instant case .   

25.  Necessarily,  therefore,   in  the   light  of  the  decision,  in 

Kunvarjeet Singh Khandpur (Supra) , right to apply accrues on the 

date of death of the testator . There is to say , an  application  for 

probate shall be  made  within three years from  the  date of death 

of the  deceased in respect  of whose Will, the  probate or  letter of 

administration is applied for.  If there is  any  delay , such  delay  is 

only to be satisfactory explained, there must also  be  an  application 

made, under section 5 of the Limitation Act , seeking  condonation 

of delay, because section 5 applies  not only to  appeals, but  also 

applications.  Thus  ,  in  the  absence  of  any  application   made  , 

seeking  condonation  of  delay  ,  in   terms  of   section  5  of   the 

Limination   Act,  no  application   for  probate   or  letter  of 

administration can be  entertained by a court  if   the prescribed 

period of three years, with effect from  the  date of  death  of the 

testator, expires. 

26. What emerges from  the above discussion is  that  though the 

decision in  Rabindra Nath  Hazarika, 2002 (3)  GLT 482 lays down 
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that  an application  for probate or letter of administration  is not 

governed by  law of limination , there can be no escape from  the 

conclusion, in  the light of  the decision in  Kerala State  Electricity 

Board  (Supra)  and  reiterated   by   the  Supreme  Court   in 

Kunverjeet Singh Khandpur(supra)  and  Krishna Kumar Sharma 

(supra), that  article 137 does apply to  such  applications.  

27.  In the  case of Saithalavi v. Kerala State Electricity Board(1998) 

9 SC 57, the  Kerala State Electricity Board filed a revision against 

the  order of the  trial court on  the  ground that  the  trial court had 

no jurisdiction to entertain the  claim under section 16(3)  of  the 

Indian Telegraph Act, 1885 because the  award of the  authority 

had  been made on 9/8/1983, while  the  application to the District 

Court had been  made , under  section 16(3) of the said Act , in  the 

year 1993, which was far  beyond the prescribed period of limitation 

of   three  years  .   Referring  to  the  decision  in   Kerala  State 

Electricity Board(supra),  the  Kerala High Court  held that  the 

application was barred by limitation. Although it was contended, in 

the Supreme Court ,  in Saithalavi (supra),  that  the question  of 

limitation  had been  raised before  the  trial  court, the Supreme 

Court  took  the view that  the question of limitation , being a pure 

question of law, would assume the character of issue of  jurisdiction 

and held that  the application  was barred by limitation  and section 

5 of the Limitation Act  applies and an application  could have  been 

made , under section 5 of  the Limitation Act, for condonation of 

delay.  This   shows  that   on  sufficient   cause  being   shown,  an 

application ,  field  beyound the  period 3  years  from  the  date  of 

death of  the  testator, can  be entertained provided an application 

under section 5 of the Limitation Act is made.”  

 13.                                  So  after  meticulous  examination of materials  

on  record  in the light of  above decision of Hon’ble High Court  I am 

of the  considered  opinion  that  the  suit  is  barred by  Limitation 
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because the delay was not  condoned  by  the Court procedurally . It is 

also evident  that  the  Court  has framed this issue as the  O.P.  has 

contested the  suit  on  this  point  of limitation.   So  for the  reason 

stated above this issue No-3  is decided  in  affirmative .

                             

                                         Issue  No-1  and  2 : 

 14.                           Regarding   these  issues  though the O.P.  has  

raised the maintainability  but  no  such  averment has been  made in  the 

written statement   regarding the lack  of  cause of  action.   No  such 

evidence  put forwarded by  them  on these two issues . So  these  issues 

are  deserved to be  decided in affirmative for this reason . 

                                       Issue No-4 

15.                                 Regarding  this  issue  though  the O.P. s  No-4,  

4(a) and 4(b)  have  raised  the question  of existence of such  Will 

executed by  Lt. Prafulla Kr. Paul but  their evidence  is  not  sufficient 

enough   to   disprove   the  contents  of  the  petition  of  the  petitioner 

regarding   execution  of  alleged  Will  in  favour  of  the   petitioner  . 

Because   the  P.W.s  have  proved   the  Will  as  Ext-2 .  And  after 

meticulous   examination of  Ext-2  I  do not   find justified reason to 

disbelieve  the evidence  of  P.W.1, 2 and 3 in  regards to their averment 

relating to  the execution  of the Will by the testator. So  in view of the 

above fact this issue is also decided  in affirmative. 

                                     Issue No-5 and 6 

16.                               Regarding  these  two issues  it  has  already  been 

decided in issue No-3 that  the  suit  is  barred by  limitation. So  the 

petitioner  is not  entitled  to the  relief for  granting  the probate as 

prayed by him. Because the Ld.  Gauhati High Court   observed in the 

para 13 & 14 as follows :   

 “13 .  From a bare reading of the provisions contained in article 

137, what  clearly  transpires is that  the period of limitation , for 
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making  an  application  for  which  no  period  of limitation  is 

provided elsewhere in the Limitation Act , is  three years from  the 

date , when  the  right to  apply accrues . The question , therefore , is 

: whether article 137 applies to an  application  for probate?

“14. In respect of the scope of  article 137, a two  Judge Bench of the 

Supreme Court , in  Town  Municipal Council, Athani v. Presiding 

Officer,(1969) 1 SCC 873, had  taken  the  view  that article 137 

applies to only  such  applications, which  are contemplated by  or 

under the  Code  of Civil Procedure. The  decision, so  rendered has 

been  overruled by a three- Judge Bench in  Kerala State Electricity 

Board  v.  T.P.  Kunhaliumma  (1976)  4  SCC  634,   wherein   the 

supreme  Court  has  held  that   article  137  applies  to  all  such 

petitioners  or   applications,  which  may  be   filed  under  any 

enactment to a civil court if no  period of limitation  for  such a 

petition  or   application  is,   otherwise,  prescribed.  The   relevant 

observations , made , in  this  regard, in Kerala State  Electricity 

Board (supra). Read as under : 

        “The conclusion we reach is that  article 137 of the  Limitation 

Act will apply to any  petition or application filed under any  Act to 

a civil court. With respect, we differ from  the view taken by  the 

two Judge  Bench of this   court  Athani Municipal Council  case 

(supra) and  hold that  article 137 of the  1963 Limitation Act  is not 

confined, to applications contemplated by  or under the  Code of 

Civil  Procedure.  The  petition  in  the  present  case   was   to  the 

District Judge as a court . The  petition was one  contemplated by 

the  Telegraph  Act  for  judicial  decision  .  The   petition  is  an 

application  failing   within   the  scope  of  article  137  of  the  1963 

Limitation Act” (emphasis supplied) .    

17.                              In  view  of  the  above  observation made by  

Hon’ble High Court  I  find no other alternative but to  hold  the opinion 
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that  the instant suit  hit  by  limitation. So  the petitioner is not entitled 

to the relief sought by him.     

18.                               As  it  is  evident   that   no    petition    for  

condonation  of delay was   filed  by the  petitioner  so  in view of the 

above facts  I am of the  considered  opinion  that  the  petitioner  is not 

entitled to  the   relief as prayed  by  him . For the  discussion  stated 

about this  case    is deserved  to be dismissed . 

19.                                    Prepared  the decree accordingly.    

                                  

                                                                              Addl. Dist. & Sessions Judge 
                                                                       Hojai, Sankardev Nagar. 

10


