
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

Misc. (P) 03/15

Sri Patit Pawan  Dutta- Petitioner

Vs

Sabitri Mazumder-Respondent

Present : Sri M. Kalita, A.J.S. 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Ld. advocate for the petitioner : Mr. M.K. Bhattacharjee. 

Ld. advocate for the respondent : Mr. N.R. Sen . 

Argument heard on : 22/9/15 . 

Date of Judgment : 22/9/15 

Judgment

1.                                         This case  has been instituted  upon an  

application submitted  by the  petitioner Patit Pawan  Dutta  U/S 276 of Indian 

Succession Act  for  granting  the  Probate  of  Will No. 212 /12  dated 3/6/12 

executed by his  mother  Manju Rani  Dutta.  Who  last  resided at  Lumding  

under  Lumding P.S.  The petitioner has narrated  the fact  that  the  above  Will  

was  executed  by  Lt. Manju Rani Dutta W/O  Lt.  Dabendra Nath Dutta on 

3/6/12 in  favour of  him .  The testator died on 7/7/12  at  Lumding .  The 

testator  executed  the Will  in   presence  of   attaching    witnesses .   The 

petitioner is the son  of  testator. The testator  died by  leaving  the  petitioner 

and one married daughter  namely Sabitri Dutta as legal heir.  As per  Will the 

testator desired to  give the  land mentioned  in the schedule A to the executor .  

The value of the  land is about 1,50,000/- . No  other  application  has been 

submitted  by  any body in respect of the Probate  or for letter of administration 

in  regards to the Will executed   by  the  testator . So the petitioner  has prayed 

for  granting  the Probate . One declaration  has been  submitted  by  one 

attaching  witnesses  namely  Arjun Ch. Paul.

2.                                       Notices was issued to the  legal  heir Smti.  Sabitri  

Mazumder. The  legal heir  Smti Sabitri Mazumder  has  submitted  the written 
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statement  by  objecting  the petition  of the  petitioner  on the ground that  the  

petition  is not  maintainable  because  there is  no  reason  for  filing  the 

petition . The O.P.  Sabitri  Mazumder  has denied the execution of  such  Will 

alleged to be  executed  by  Lt. Manju Rani Dutta on 3/6/12  in favour of the 

petitioner . However  the  O.P.  has  admitted  the fact  that  the petitioner  is 

the son  of  Lt. Manju Rani Dutta. The O.P.  has  further  stated  that  the  

physical condition of her mother  was very bad   and she  was not in a position 

to execute  any  Will on 3/6/12 and she  died  on 7/6/12 after 3 days. Due to 

some contradiction in the Will the contents of the Will found doubtful.  Moreover 

the deceased had a  cordial  relationship  with the O.P.  during her life time.  So  

the alleged Will  produced by the petitioner  is  forged.  Though  the  deceased 

Manju Rani Dutta signed as Manju Rani Datta  but she always used to sign as 

Manju Rani Dutta not as Manju Rani Datta.   But in the Will  the signature  is  

appeared as Manju Rani Datta.  So the O.P.  has prayed for  dismissal of the 

petition .  

3.                                          Upon    the   consideration   of   the contents of  

petition  and written statement  the following issues are framed : 

(1) Whether Will No. 212/12  dated 3/6/12 is the last Will of late Manju Rani 

Dutta? 

(2) Whether  the  petitioner  is  entitled to get an  order of probate  of the  Will 

aforesaid ? 

(3) Whether  the petitioner  is entitled to  any other  relief or relief’s as prayed 

for ? 

4.                                      The   petitioner    has  examined  3  witnesses 

including himself and one attaching witness  in support  of his case  and  proved 

8 kinds of  documents as exhibits.  On the other hand  the  O.P.  has  examined 

5  witnesses including  herself  in  support   of   her   case .   The documents 

exhibited  by P.W.s are as follows :

1. Ext-1 ---Registration  deed of land in original  mother of the petitioner . 

2. Ext-2---Order of land  in original of his  mother . 

3. Ext-3 – Jamabandi for surveyed villages in original . 

4. Ext4 – Original death certificate of mother of the petitioner  . 

5.  Ext5 – Receipt of acknowledgement of “KISAN VIKAS PATRA” bearing No. 

72BC 400921, 72BC 400922, 72 BC400923 .  
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6. Ext-6 – Receipt of acknowledgement of the “KISAN VIKAS PATRA” bearing No. 

26BC 650 227 . 

7. Ext-7- Receipt  of acknowledgement of  the Saving Account No. 8738 . 

8. Ext.8- Receipt of acknowledgement of the KISAN VIKAS PATRA bearing No. 

05BC 134600, 05BC 134601 . 

5.                                         The   Ld.   Counsels   for both the sides have 

argued the case by placing  their grounds for the reliance of respective parties. I 

have given anxious though to the submission of both the sides .   So  on the 

basis of material place before me the  issues are  discussed one  by  one  for 

final conclusion of  the  case . 

                Issue No-1 

6.                                         Regarding  this  issue   the contention  of the 

petitioner  is that  deceased  Manju Rani Dutta  was  his  mother  and  she had 

died  on 7/7/12 .  Before her death  she executed a Will on 3/6/12 in presence 

of two  attaching witnesses .  The  further contention  of the  petitioner is that 

testator Manju  Rani Dutta desired to give  the schedule ‘A’  property (land) 

measuring 12½ lachas  to the executor  after her death .  In pursuance of her 

desire she  executed  the will  in  presence of witnesses . The petitioner  has 

further  stated  in his  evidence  that  testator  Manju Rani Dutta has already 

given  financial  support to her married daughter the opposite party during her 

life time. 

7.                                          On the other hand  the  contention of the  O.P.  

is  that   Lt.   Manju  Rani  Dutta  never  executed  any Will   in   favour  of  the 

petitioner . The Will was  forge one .  Though she had  the good relation with her 

mother but her  mother never  executed  any Will .  Moreover  she  was regularly 

attending  her mother  during  the period of her illness .  During  the life time 

her  mother  also proposed to give the owner ship of one  shop to her . 

8.                                            In   the    evidence   the   P.W.s  have  insisted 

on the fact  that  the  alleged Will  was  duly executed  by  testator . 

9.                                          P.W.2,   Arjun  Ch. Paul  has claimed that  Lt. 

Manju Rani  Dutta executed  the Will  through  Notary Bidhu Nath and  he signed 

on the Will . On the other hand  during  the cross-examination of  the  P.W.s  the 

O.P.  only insisted on  the genuineness of the signature of the  testator . Except 

that  nothing  any important fact has been  brought  to light by the  O.P.. On the 

other  hand   D.W.s  have  stated   that   deceased   Manju  Rani  Dutta  never 
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executed  any  Will  because  O.P.  Sabitri  Mazumder  regularly   attended  her 

mother during  her  illness . And deceased Manju Rani Dutta  never  expressed 

her willingness to execute any Will  in their presence . 

10.                                          In   the   cross-examination   of   D.W.s  the  

petitioner side  has raised some important  facts . But  the  D.W.s  have  failed to 

answer properly . So  in view of such discrepancies that arose  in  the evidence 

of D.W.s The evidence of D.W.s  is found not trustful . 

11.                                    Other important fact which is pertinent to be  

mentioned that  the  petitioner has established  the genuineness  of Will   by 

examining  the attaching   witnesses  and also submitting  declaration through 

attaching witnesses  . 

12.                                           So  after  appreciating  the evidence in proper  

perspective it is found crystal clear that the petitioner side has established  the 

preponderance of probability  regarding execution  of the  Will  .   During the 

course of  hearing  the  Ld.  counsel  for  the petitioner has vehemently  argued 

that  there is  no fact  in the case record  to show  that  there was the essential 

and compelling  circumstances  for  execution  of  Will  by  testator. Because  the 

testator gave equal  shared to her son and daughter . So  she desire that  the 

land should be given to her son.  On the other hand  the  Ld.  counsel  for the 

O.P.  has only raised the question  regarding  the  genuineness of  signature of 

late Manju Rani Dutta which has not been established .  The Ld.  Counsel  for 

the O.P. has also submitted  one decision of Calcutta High Court reported in “AIR 

1982 Calcutta 236” regarding  the  burden of proving  the  Will.  But  in the 

instant  case  the petitioner side has proved  with  substantive reliable evidence 

that  the Will  was actually executed  by the  testator  in presence  of witnesses . 

There is  nothing  in the  case record to disbelieve the evidence of P.W.s . The 

O.P.  has  totally  failed to prove the fact that  the Will  was  not  executed  by  

the  testator. It was forged.  And  in view of the  above  reason this  issue  is  

decided in affirmative . 

             Issue No-2 

13.                                            From the above  discussion of issue No-1  it  

has already been  found that  the  alleged  Will  was legally executed  by the 

testator .  The petitioner side  has  established with substantive  oral as well as 

documentary  evidence  regarding  the  genuineness of the signature of testator. 
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So  the petitioner  is found  entitled to  get the  order of probate  as prayed  by  

him . Hence   this issue is also decided in affirmative . 

               Issue No-3 

14.                                          Regarding   this   issue  it  has  been  found  

after going though  the  entire materials on record that the  petitioner is entitled 

to get  the order  of probate only .  

15.                                             Taking  account  of the  materials on record I 

find  that except the order of probate  the petitioner  is not entitled to any other 

relief. 

Order

16.                                        The suit is decreed on  contest without cost.  

Issue  probate  certificate on depositing  the required  court fees . 

17.                                              Accordingly  this suit is disposed off.          

                                                                        Addl. Dist. & Sessions Judge
                                                                             Hojai, Sankardev Nagar.
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