
            

IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE

HOJAI, SANKARDEV NAGAR.

Misc.(P) 176/12

1. Ram Bachan Chouhan and 9 others 

                                                                             --- Petitioners 

                                                        Vs. 

1. Smt. Subhabati  Devi and 12 others 

                                                                                        ------ Opposite parties . 

Present : Sri M. Kalita, A.J.S.

Addl. Dist. & Sessions Judge

Hojai, Sankardev Nagar.

Ld. Advocate for the petitioner : Mr. S.B. Roy. 

                      Ld. Advocate for the Opp. Party : Md.. Taj Uddin Khan 

                      Argument heard on : 10/2/16 

                      Judgment delivered on : 10/2/16 . 

Judgment

 1.                                   This  case  has been  instituted  upon  an  

application  submitted  by the  petitioner  Rambachan  Chauhan and 9 

others  with  prayer for  revocation  of  probate  issued  in-connection 

with   T.S.  (P)   66/07.  The  probate  was   granted vide  order   dated 

3/12/08,  in respect  of the Will 30/3/1994 alleged to be executed  by 

Sri   Duma Chauhan.  The  petitioners  have  instituted  this  case 

against  13  numbers  of  opposite parties  by  citing  the  grounds  that 

the  testator  Duma Chauhans  died  on 17/1/1995. He  had 4  sons 

namely  Bishandeo  Chauhan, Jagdish Chouhan,  Ram Lachan  Chauhan 

and Ram Janam Chouhan  and two daughters namely  Bhagawati Devi 



and  Parboti Devi   . The  petitioner  No-1 to 9 are  the  legal  heirs of 

Bishandeo Chauhan and  petitioner   No-10 is  the   son   of   Duma 

Chauhan.  Further allegations  of the  petitioners  is that  the O.P.  No-1 

to 6  had produced a false and forge  Will alleged  to be executed by 

Duma  Chouhan   on  30/1/1994  by  bequeathing   the   entire   land 

covered  by  Periodic Patta No. 16 in  favour  of the  O.P. No-1 Smti. 

Subhabati  Devi  who  is the wife  of the  O.P. No-2 Ram Janam Chouhan 

one of the son of Duma Chauhan .  O.P. No-3 Sri Ram Lochan  Chauhan 

was  shown  as  sole   executor   of  the  Will.   It  was  also  show  that 

O.P.No-8   Sasthi Chauhan  was the deed writer.  The O.P.  No-5 Om 

Prakash  Chouhan  was  shown  as attesting   witness of the Will. But 

the real fact is that   the deceased  Duma Chouhan  never  executed 

any will  in favour  of Subhabati Devi. The alleged  will is  totally  false.  

The  O.P.   Ram janam  Chouhan  prepared   the said   false  Will  by 

showing  his  wife  as the  beneficiary  under  the  Will. The further 

contention of  the petitioners   is that  though the  Duma Chouhan 

died  on 17/1/95 but the  probate  petition  was  filed after  more  then 

12 years  back before  Ld. District & Sessions  Judge Nagaon and then 

Ld.  Addl.  Dist. & Sessiosn Judge  was pleased  to  grant  the probate 

certificate .  Necessary  notices were not sent to all legal heirs of Duma 

Chouhan through  all are entitled  to  inherent the property .  So  whole 

proceeding  was  defective  in  substance . Because  the  petitioners 

were not cited in the proceeding as party  .  Moreover  the  probate 

certificate   was  obtained  fraudulent by  making  false suggestion 

and also by  concealing  some  material  fact . The  petitioners  have 

further  stated  that  the  alleged  power  of  attorney executed  by  Lt.  

Nageswari Devi   W/O  Lt.  Duma Chouhan  is also   false  and  forge . 

It was  the  creation  of  O.P.  Ram Janam Chauhan in  respect  of the 

above  land. More over  the Will was not  proved  as  per  provision  of 

law.  The  witnesses    who  had deposed the evidence  stated  the 

evidence  falsely  without  appearing  before  the Court. The  petitioner 

also   came  to know about  such  forgery  and also  for granting  the 

probate  on 14/9/12   when  they  went   to   the Circle  Office   for 

mutation of their name  on their land .  So  the petitioners   have 



prayed  for revocation  of the  probate  certificate  issued earlier in 

favour  of the  O.P.  No-1

2.                                After    receiving   the  notice  the O.P.  No1 & 2  

Subhabati Devi  and  Ram Janam   Chauhan  have  contested  the case 

after  filing  written statement  on the  grounds  that  the  revocation 

petition  is not  maintainable,    there is  no  cause of action  for  filing  

this  petition.  They have  further stated that  the alleged land  covered 

by  patta no-16 and  dag No. 412, 413,387 is the under exclusively 

possession  of O.P.No-1 and the petitioners  have  no  any  possession 

over  the said  land. They  have  denied  all contents  of the  petition 

of the petitioners . They  have  further  stated  that Lt.  Duma Chouhan 

executed  the will in favour  of  Subhabati Devi  in  respect  of the  land  

covered by  patta No.  16.   The  alleged Will  was   not   false  and 

fabricated . Moreover  during  the  time  of  proceeding  necessary 

notices were issued duly  to  all legal  heirs. Moreover the O.P. No-2 

Ramjanam  Chauhan  never played any role for committing any forgery 

in  respect of the  Will.  The probate was  granted  duly  by  considering 

all relevant  document  and  after examining  the witnesses . So  O.P. 

No-1 and 2  have  prayed for dismissing  the petition . 

3.                                         After receiving the  notice  O.P.No-3  Ram  

Lachan  Chouhan submitted the written statement   by stating  that 

the  contents raised by the  petitioners  in  para  No. 3, 4 are  true. He 

has  further  stated  that  he  never  took  part in  respect  of the  

execution  of alleged  the Will.  It may be  the creation  of  O.P. No-2 

Ram Janam  Chouhan because  Duma  Chouhan never  executed  any 

will   by bequeathing  the Will   .   He  has  no any  idea about the 

execution  of the Will.  Moreover  he  never  appear  before  the Court 

during  the  pendency of probate  proceeding  nor  he  deposed any 

evidence  in connection with  the said  proceeding .  Further  he has 

admitted  that all the  legal  heirs  were made  party.  He  has  also 

supported  the  contention  raised  in  para No-11,12,13 of the  petition 

of the  petitioner.  Because  the  probate  was  obtained  by the  O.P. 

No-1 by practicing  fraud  .  But  he  has  further  admitted  that   one 



day when  he  came to the Court  of Sankardev Nagar and  O.P. No-2 

obtained his signature  on a blank paper. He  only put his signature  on 

good faith.  Subsequently  he realized  that  the said  paper  was  used 

by  O.P.No-2 for  illegal   purpose  for  practicing  fraud .   So  the 

probate  certificate  obtained  by  O.P.No-2 is  for his wrongful gain and 

for the  wrongful   loss of him.  

(4 )                                     Upon consideration of the  contents of the  

petition  and the written statement  the  following  issues  are  framed : 

(i) Whether   the   Will  executed   by   Duma Chauhan   on 

30/1/94  in favour of  O.P. No-1 was  false and  fabricated ? 

(ii) Whether   the   probate   certificate   issued   in  T.S.(P) 

66/07is to be revoked ? 

(iii) Whether  the  petitioner  is entitled  for  any  other  relief 

or  reliefs as prayed  for ? 

5.                                       During  the trial  the  petitioner’s  have  

examined  one  P.W.s  Jagadish  Chauhan (the petitioner  No-10) in 

support  of   their  case .  He  has  also  proved  six  numbers  of 

documents in  support of the  case  of the  petitioners . On the other 

hand  the  O.P.  has  examined  1 D.W.s namely  Ram Janam Chouhan 

(O.P.No-2)  in support  of their  case .

6.                                         So  in view of the  above  position of 

material fact  I like to   discuss the issues    for finally deciding  the 

case .  

         Issue No-1 

7.                                       Regarding  this issue  the  contention raised  

by  the  petitioners  in the  revocation  petition  is that  the Will which is 

alleged to be  executed  by  Duma Chauhan  on 30/1/94 was  false and 

fabricated . The  O.P. No. 1 to 6  prepared  such  false  and fabricated 

Will  alleged  to be  executed by  Duma Chouhan  by  citing the name 



of  O.P.No-3  Ram Lachan   Chauhan   as  sole  executor  of  the  Will  . 

O.P.No-8 Sasthi Choudury  had  prepared  the  Will  but  he  is  not 

actually   deed  writer   .  The O.P.No-3 Ram Janam  Chougan is  the 

master mind for  creation  of such  forge Will. In the  evidence  of  P.W.1 

Jagadish Chauhan one of the  son  of Duma Chauhan  asserted  the 

same  fact . But  in the  cross-examination  P.W.1 has admitted  that 

though  he   alleged  that  his  mother  who  was  the wife  of Duma 

Chauhan  made a power of attorney  in the  name of  wife of Ram 

Janam  Chauhan  , but he never  filed  any objection  for cancelation of 

such  power of attorney . 

8.                                       P.W.1  has also directly mentioned  that  

Subhabati  Devi  is  daughter-in-law  of Duma Chauhan .   But  he  has 

denied categorically  some  suggestions  put  to him  in regards to the 

execution of Will .   

9.                                      On the other hand D.W.1  Ram Janam 

Chauhan  the O.P.No-2 has  deposed  that  Duma Chauhan  is his father 

.  Subhabati  Devi   is  his  wife.  Due to  physical   condition  of  Duma 

Chauhan  Subhabati Devi  took  care  him and  on being  satisfied with 

the  nursing   provided  by  Subhabati  Devi  to  Duma  Chauhan    he 

executed  the Will in  favour  of  her  and the probate petition was  duly 

filed  by   him  because he  was the  sole  executor  for  granting  the 

probate .    The   Court   was  pleased to grant  the  probate after  

examining all  relevant  documents .   

10.                                      But in his cross-examination  it is   found  

that  the  petitioner’s  side have  failed  to bring  out any contradiction 

in his  evidence  for which  his  evidence  remained unshaken .  Only 

one minor infirmities is that  one attesting  witness deposed that  the 

Will was written  in Hindi not  in Assamese. But except  this  revelation 

he  has supported  the  due execution  of the Will.

11.                                      On  careful   perusal   of   the    case  

record   of  Misc.(P)  66/2007   it  is   found   that   the   3   attesting 

witnesses  submitted  the  verification part  of the probate petition  as 



per requirement   in law.  As  the  attaching  witnesses  deposed  their 

evidence  in-connection  with the probate   proceeding  and they  duly 

supported  the  fact  regarding  the execution  of the Will by  Duma 

Chauhan. So by considering  all these facts in its totality I  do not  find 

any  justified ground to  held  the  opinion  that  the alleged  Will was 

false and fabricated. And  in view  of the  above  discussion  this  issue 

is decided in  negative . 

             Issue No-2 

12.                                   Regarding      this     issue    it has  already  

been  found  from the  foregoing  discussion  that  the alleged Will was 

duly  executed  by  Duma Chauhan and  it was  made  in favour of O.P. 

No-1  Subhabati  Devi.  So  I  find it  necessary  to  discuss the material 

on record  in  the  light  of  the provision of  Section  263 of  Indian 

Succession  Act because  for just  decision  of  the  case I   find  it  

necessary  to  discuss the discuss  the crux issue whether  the probate 

certificate was obtained fraudulently by  not  giving notice  to  other 

legal  heirs . For the  convenient  discussion  I  also like to cite the 

provision  .  The  Section 263 of Indian Succession  Act, provided as 

follows: - 

263 Revocation  or annulment  for just cause  -  The grant  of 

probate  or letters of administration  may  be  revoked or annulled for 

just  case. 

   Explanation -  Just  cause shall be  deemed to exist were- 

(a) The proceedings to obtain the  grant were defective in  

substance, or 

(b) The grant  was  obtained  fraudulently  by making  a  

false suggestion, or  by  concealing  from  the  Court  

some thing  material  to  the  case ; or

(c)  the  grant was  obtained  by means of an  untrue  

allegation of a fact essential in point of law to  justify  



the  grant,  through  such  allegation was  made  in  

ignorance or inadvertently, or 

(d) the   grant  has   become   useless  and  inoperative 

through  circumstances, or 

(e) the person to whom the  grant was made has willfully  

and without  reasonable cause omitted to exhibit an 

inventory  or   account  in   accordance  with   the 

provisions  of  Chapter  VII  of   this  Part,  or   has  

exhibited under that  Chapter an  inventory or  account  

which  is  untrue in  a material respect . 

13.                                    As per  above  provision  the  Probate 

Certificate  can be  revoked  only  on some  grounds  which  have been 

specifically  mentioned  in the  provision . But  after  going    through 

the  entire  case  record  of the  instant  case  it is found that the 

grounds  shown  by  the   petitioner   are   not   covered   by   above 

provision  of law. Because  though  the  petitioner  are  the legal  heirs 

but  they are  the son  and daughter  of  one son  of Duma Chauhan. 

On the other hand,  it is  found  crystal clear  that  the Will was  made 

by   Duma  Chauhan  .  After   getting   satisfied   with  the   nursing 

provided   by   Probhabati  Devi    during  the   time   of  his  extreme 

necessity  .  The  testator  made  the will  in  her  favour  .    And  the 

attesting   witnesses   deposed  the  evidence   in  connection   with 

probate proceeding and duly  supported  the  execution  of the Will. 

14.                                     In this  Context I like  to  mention  some  

important  submissions  made  by  Ld.  Counsels of both sides.  The Ld. 

counsel  for  the  petitioner  has  raised the point  that  one probate 

case was   filed  without  impleading  all  the  legal  heirs   who  has 

interested   in the  proceeding .  The Will was  not properly  proved . 

As   one   attesting   witness   also  made    contradictory  version 

regarding  the  language  in which  the Will was   written . Moreover 

one of  the petitioner  of  the Probate  petition  has filed the written 

statement in  this  revocation  petition  by  clearly  cited  that  he  was 



falsely  impleaded as petitioner  though  he  had  no knowledge about 

the probate proceeding .  

15.                                   The Ld. Counsel has  further led me to the 

decision of Hon’ble  Supreme Court  passed in case  of G. Gopal  Vs. 

C.  Baskar  &  other   reported in   AIR  2009  SC1232 .  I  have 

perused the above  decision . But  the subject matter of the above 

case is quite different from  the  subject matter  of  the  instant  case . 

So  I  am of the  considered  view that  the  observation  made  by 

Hon’ble  Apex Court  is not  applicable in the instant case due  to 

different  nature of dispute  .  

16.                                     On the  other hand  the  Ld.  Counsel  for the  

O.P.  has vehemently  submitted  that  the  petition  for  revolution  is 

barred  by limitation.  Because  the  petitioners  have  mentioned  the 

date  when  he  got  the knowledge  about  the proceeding.  So  the 

date  of counting  limitation  shall  be considered  on the  basis  of date 

when  the Probate  was  granted . Moreover  the  ground  raised by the 

petitioner  regarding  non joinder  of  necessary  legal  heirs has not 

been  proved  which  is  rebuttable  in  nature . 

17.                                     I have considered the above submission  of  

Ld.  Counsel  while  deciding  the case .  But  after  going  through  the 

entire  case  record  and  after  considering the relevant  materials  in 

its totality couple  with  Section 263 of Indian  Succession  Act ,  it is 

found  that  the  submission  made  by the  Ld.  Counsel  for  the 

petitioners    is  not  acceptable  at  all.  Because   the   probate   was 

granted  on the  basis of the  evidence  of  petitioner  as well as  in the 

evidence   of  attesting   witnesses .   Thought  O.P.No-3 Ram Lachan 

Chauhan  has  retracted  his earlier version  but  such  retraction  has 

not been  adequately  established by adducing  the evidence  . On the 

basis  of simple  retraction  through  filing  the written statement  can 

not  be  taken as ground  for revocation if other wise  found correct 

and proper .  On the other hand,   it  is    found  that  the  point  raised 

by  the  petitioners  regarding  the  nonjoinder  of  necessary party has 



not been adequately established  by substantive  oral or documentary 

evidence . 

18.                                         So  on the basis of  forgoing  discussion  I  

am  of the  considered  opinion  that  the  probate  certificate  issued 

in connection  with  Misc. (P) 66/07  is not  deserved  to be  revoked 

and for  this  reason  this  issue is decided in  negative . 

                 Issue No-3 

19.                                     On the  basis  of  forgoing  discussion  of  

issue No-1 and 2 it is found  that  the probate  is  not deserved  to be 

revoked. So  the  petitioner  are  not entitled  to  relief as prayed  by 

them .  Considering  all  aspects  of the  matter  I  also  find  that  the 

parties  are  not  deserved  to  get any other  relief   except  the 

dismissal of the  petition for revocation .  

20.                                           Accordingly  the petition is dismissed. No  

order is passed as to the cost .  

                                                                 Addl. Dist. & Sessions Judge 

                                                                      Hojai Sankardev Nagar.     

                    


