
IN THE COURT OF ADDL. DIST. & SESSION JUDGE
HOJAI, SANKARDEV NAGAR HOJAI.

Session case No- 153(N)/14

State of Assam

Vs

Anil Malakar.

Present : 

Sri P.K.Bora, A.J.S.

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Ld. advocate for the  accused : Mr.  N. Sen. 

Ld. advocate for the  State : Mr. R. Roy. 

Evidence  recorded on :  23/7/14 

Argument heard  and judgment delivered on : 12/2/15. 

Judgment

                                                 (1) The  case of the  prosecution  in  brief  

is that  on 24/4/08 O/C Lumding P/S  received  an ejahar  lodged  by 

N /Sub  Surender Singh COB-ARDAO PUR 1871 Field Regiment  C/O 

99APO,   Camp  at   Hatikhuli   N.C.  Hills  stating   that  accused  Anil 

Malakar was involved  in  smuggling arms to various underground groups 

and  on 24/4/08  at about 7 a.m.  accused Anil Malakar  was  picked up 

from  the  road  and he  was taken  to  his  house and during house search 

of his house one  automatic pistol , one  magazine and five  round live 

ammunitions were recovered. 

                                                 (2) Having  received  the ejahar  police  

registered a case . S.I.  Mizanur  Rahman  of  Lumding  P/S   prepared a 

seizure list  , on  receipt of the  alleged  seized articles from the  army 

personnel.  The seized articles were sent  to armourer for  examination . 

As per  the examination of the armourer  the  pistol was  factory made 

and  the  ammunitions were also  factory made .   There after  police 
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submitted charge sheet  against  the  accused person . The  committing 

Court  committed the case to the Court of Ld. Sessions Judge  Nagaon . 

The said Ld. Court transferred  this case to this Court for disposal.   On 

his appearance  the written charge  U/S 25(1- A)  arms Act explained and 

readover to the accused  to which  the accused  pleaded not guilty .  

                                             (3) Point for determination : 

(1) Whether  on 24/4/08 army staff  recovered  prohibited 

arms and ammunitions  from  the accused person  ?  

Reasons and decision there on

                                              (4) In the  course of  trial  prosecution 

examined Sri  Rabin Saikia as P.W.1.  The evidence  of P.W.1  restricted 

only to the  fact  that  he  received  a box with  memo No.  SDPO/ Hojai/  

2008   contained   one   pistol   and  five   rounds  of  ammunition  .  He 

examined  the  arms and ammunitions and after  examination  he  came to 

the  conclusion  that the arms and ammunitions were factory made . 

                                                (5) Prosecution  failed to  procure the  

attendance  and other  vital  witnesses.  It has  come  in the  FIR that  the 

informant   had   knowledge  that   the   accused  had   smuggled  arms. 

Therefore,  on 24/4/08  at  about  7 a.m. an operation  in the  house  of the 

accused  was launched .  Therefore, alleged  search  made in the house of 

the accused was conducted  in a planner manner . But  army staff did not 

take  any   public  person  even   police   also.  As  per   the  prosecution 

version raid operation  was  conducted  in the  house of the  accused. 

Therefore,  they ought to have complied with the provision of section 100 

Cr.P.C.  It has also  not  come  in the  F.I.R.  as to why  the  informant  

did not  conduct the  house search  in  presence of  independent  person 

even with  police.  Thus,  the operation  is vitiated  by the  prosecution 

U/S 100 Cr.P.C.   Had the other witnesses  been  examined , prosecution 

would  not  have  yield  any  positive  result  . The case diary materials 
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reveal that the accused was  picked up from  road. No private person or 

police  was  kept as an  witness of  alleged search  and  seizure of arms 

and ammunitions  by Army personnel who are informant and witness in 

this  case.   Thus,   the  accused  deserved benefit   of   doubt   as   the 

searching authority  violated  the  provision  to  be  followed in the 

course  of  search  and seizure . 

                                              (5) Thus  the accused  person  is  acquitted  

and set at liberty forth with .  

                                                Given under my hand and seal of this Court  

on this 12th day of  February, 2015. 

                                                                 Addl. Dist. & Sessions Judge 

                                                                     Hojai, Sankardev Nagar.
Dictated & corrected by me 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Monuj.  

Appendix 

The prosecution witness  : 

1.Sri  Rabin Saikia ----- P.W.1. 

The defence witness : Nil.  

The exhibited documents are : 

1. Ext-1 ------The report of Armourer . 

                                                        Addl. Dist. & Sessions Judge 
                                                              Hojai, Sankardev Nagar. 
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