
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE

HOJAI, SANKARDEV NAGAR.

Sessions case No- 71(N)/10

State of Assam

Vs.

(1) Sri Ramashis Yadav

(2) Smti. Subha Rani Yadav. 

(3) Sri Nageswar Yadav 

(4) Sri Rambashis  Yadav .                         

               All of Village: No-2 Jurangdisha 

                   P/S  Lumding , Dist.-Nagaon.

                                 ----Accused persons 

     Present :

                                  Sri P.K. Bora, M.Sc. LL.B. A.J.S.

                                     Addl. Dist. & Sessions  Judge

                                         Hojai, Sankardev Nagar.

Ld. advocate for the  accused : Mr.  R.K. Agarwal. 

Ld.  advocate for the state : Mr.  R. Roy.  (Addl. P.P.)  

Evidence  recorded on : 7/3/11, 2/7/11, 13/12/11, 4/7/11,15/11/11,

                                      18/9/11, 11/1/12,  29/2/12, 9/4/12, 17/7/12,

                                       4/2/13, 11/4/13 , 24/2/14. 

Argument heard on :  10/11/14. 

Judgment delivered on : 17/11/14.  

Judgment

                                               (1) The case of the prosecution in brief is 

that on 13/7/09  the O/C of Lumding  P/S  received  an ejahar  lodged 

by  Sri  Durjudhan Yadav to that  effect  that on the  day  at about 8 

p.m.  accused persons namely  Ramashis Yadav,  Rambashis  Yadav, 

Nageswar Yadav , Subha Rani Yadav  and Ram Kumar Yadav with 

some hired labourers  unlawfully  entered  into  his  land  situated at 
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No-2  Jurangadisha  and  when  their entry  was  resisted   by  his wife 

Santushi   and   father   Raghubor  Yadav   the  accused   persons 

assaulted them  with   the help  of dao, lathi, axe, etc. That accused 

Ramashis Yadav  also  assaulted  his  head with a dao. The accused 

persons  also chased after  his  mother  Sulusini  Yadav, his wife 

Santushi  Yadav , his father Raghubor Yadav  and assaulted  them 

physically . They  also  dragged  them through the  road.  That  police 

came  into  the place of occurrence  and  took  the  injured to  State 

Hospital   Lumding   and   thereafter   to  the   Lumding    Railway 

Hospital  for better treatment.  But on that day his father  succumbed 

to his injury.  

                                              (2) Having received  the  ejahar  police  

registered a case  and investigated  the matter   . In the  course  of 

investigation  police  arrested  accused Ramashis Yadav  and his wife 

Subha Rani Yadav .   After  investigation  police  submitted charge 

sheet   against   accused  Ramashis  Yadav  ,  Subha  Rani  Yadav, 

Nageswar  Yadav  ,  Rambashis  Yadav  U/S  447/448/325/326/302/34 

I.P.C.  The last  two  accused persons  above name  were  shown  as 

absconder.   The committing Court  committed the  case to the  Court 

of  Ld.   Sessions  Judge   Nagaon  for  trial.  The   said  Ld.  Court 

transferred this case to this Court  for  disposal.     The four charge 

sheeted  accused appeared before  the Court . The written charge  U/S 

447/448/326/302 and 34 I.P.C.  explained and readover to the accused 

to which  they pleaded not guilty.

                                              (3) Point for determination : 

(1) Whether   the  accused  persons   committed 

trespassed into  the  boundary  and the  house  of 

Sri  Durjudhan Yadav? 

(2) Whether  on the day  of occurrence  the  accused 

persons   caused   grievous  hurt   with   sharp 

weapons  to Durjudhan, Raghubor and others in 

furtherance  of  common   intention   of  all  the 

accused persons ? 
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(3) Whether  the  accused persons knowingly  and 

intentionally   murdered   Raghubor  Yadav  in 

furtherance  of   common   intention  of  all  the 

accused persons? 

Reasons  and decision there on

                                                (4) In the  course  of  trial  prosecution 

examined  Smti Champa Yadav as P.W.1,  Sri Biswanath Yadav as 

P.W.2,  Sri Durjudhan Yadav as  P.W.3,  Sri Santushi Yadav as P.W. 

4, Smti Suluchini Yadav as P.W.5,  Dr. S.K. Charkaborty as P.W.6, 

Sri Arjun Bahadur Chatri, as P.W.7,  Sri  Genaram  as P.W.8,  Smti 

Pushpa Devi as P.W.9,  Sri Naresh Sah as P.W.10,  Md. Nooruddin as 

P.W.11. Sri  Bhim  Ram as P.W.12,  Dr.   Promesh Kr.   Sarma as 

P.W.13,  and I/O  Atul Gogoi  P.W.14.  

The substantive evidence of the prosecution  witnesses are as follows : 

                                             (5) P.W.1  Smti.  Champa Yadav  

daughter  of  deceased  Raghubor  Yadav stated in her  evidence that 

accused  Nageswar Yadav happens to be  father-in-law of his younger 

sister  Subhadra Yadav.   At  that  time  of  the   incident  she   was  at 

Hojai.   She  was  informed by  informant   her  brother Biswamita 

Yadav that a mar pit  had brbroken out  between Durjudhan Yadav , 

Nageswar , Ramashis , Raj Kumar, Basir Yadav  and Subha Rani . 

Thereafter   she   reached   Lumding  directly   and  went  to  State 

dispensary   .  At   that  time   her   father   Raghubor   Yadav  was 

unconscious state and she also notice  fracture of hand of her  mother 

and  also  bandaged  head of her  brother  Durjudhan.   She admitted 

that   she did not know   as  why  the  incident  broke out.  

                                                 (6) P.W.2  Biswanath  Yadav  deposed  

in his  evidence that  on 13/7/09  at  about  8-8-30 a.m.  accused  came 

into  their   house  situated at   No-2 Jurangdisha and the  persons 

accompanied   the   accused persons started to  cut  cultivation  raised 
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by  them.   The accused persons  also physically  assaulted  his  father, 

his  younger brother  Durjudhan Yadav  and his  mother  Sulusini 

Yadav   and   sister-in-law    Santushi  Yadav.   Bhim  Ram  son  of 

Genaram   immediately  informed police over  telephone. The police 

did not  come. So   he  also  rang up to S.P. and S.D.P.O.  Thereafter 

he  reached  the  P/O.   The police  took injured persons to the  State 

Hospital.   He  met  his  father  who  narrated  the story  to him. 

Thereafter   his  father  lost his sense .   As per  advised  of the  doctor  

the injured  were taken  to Rly. Hospital  for better treatment.   That 

after  the death  of his  father  police  got  an ejahar  written  and took 

the signature  of  his  younger  brother  Durjudhan.  

                                               (7) P.W.3  Durjudhan  Yadav  in his  

evidence  stated that  on 13/7/09  Ramashis, Nagerswar , Subha Rani, 

Raj Kumar Yadav and 10/ 11 other  persons came  into their  land 

and the  persons  brought  by the  accused started to cut  sugarcane 

trees. All the five  accused persons  also  attacked them  with  lathi, 

dao etc. carried by them.   Accused  Ramashis applied a dao blow  on 

his  head.   The accused persons  also  belaboured his  father  and 

dragged  him  over  the road.   His  father  bagged for his life but  the  

accused persons did not heed .   The  accused persons  brought his 

father  to the  courtyard  and did marpit  on him.   Thereafter  they  left 

his  father on the  road.   That   he  informed his younger brother 

Dasarath  and  Biswamitra .  After  1/ 1- ½ hours later  police  visited 

the  place of occurrence and took  the  injured  first  to  Primary Heath 

Center then  to  Railway  Hospital . Later  doctor  declared death of 

his   father  .   He  proved   Ext-2  as  his  ejahar.    Ext-2(1)   as  his 

signature. He   also  proved  Ext-3 as the  statement  recorded U/S 164 

Cr.P.C.  and Ext-3(1) and Ext-3(2) as his signatures.   He admitted 

pending  of civil   case with the accused persons.  

                                                 (8) P.W.4 Smti  Smti  Santushi Yadav  

in her  evidence  stated that on 13/7/09  at about 7-30/8 a.m.  accused 

persons  with 12 others  came to their  land  and started to  plough the 

land.   The accused persons also  started to  beat  her   husband   and 

her  father-in-law  with the help  of dao.   Hearing  their  shouting  she 
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and her  mother-in-law  rushed to the  P/O  with lathi in their  hands, 

then  the accused   over powered them  and snatched  their  lathi  and 

with  the help of  lathi  the accused persons did  mar pit on  her  and 

her  mother-in-law. In  result  her  mother-in-law  got  her  right  hand 

fractured. Accused  Nageswar  attacked her  on her   head with a lathi 

and she also  got  her  right  leg  fracture.   All the accused  persons 

chased  after her  father-in-law  again  and  they  caused him   her 

father-in-law fall on the  ground.  Finally  all of them  took  shelter  in 

the house of Genaram  where  from  her  husband rang up  his  two 

brothers.    Before,  their arrival  to  the place of occurrence  police 

came  and took  them  to  Lumding  P/S then  to  Civil Hospital  and 

finally  Railway Hospital. The doctor of Railway  hospital  declared 

her   father-in-law dead.   She  specifically mentioned  the  name  of 

the  accused persons as  Ramashis, Rambasis, Nageswar , Subha Rani 

and one  Raj Kumar.  

                                             (9) P.W.5 Suluchini  Yadav  deposed in 

her  evidence that  on the  day of occurrence the  accused persons 

with 10  others  came  to there  sugarcane filed  and  started to  cut 

sugarcane. Thereafter  the accused  also  started to  do  marpit  her 

son  and her  husband .  That  when  she  and her  daughter –in-law 

Santushi  came  forward  to rescue them  from accused   Rambashis 

with a dao attacked on her  right  hand.   Accused Nageswar also 

dealt   with  a  lathi  blow on the   head of  Santushi.    The  accused 

persons assaulted physically  her husband  and left her husband  on 

the road.   Thereafter  they   three took  shelter in the  house  of 

Genaram.   Police  took  them to the  Lumding  Hospital.   The doctor 

of the  hospital  declared her  husband  dead.  

                                                 (10) P.W.6 Dr. S.K.  Chakraborty 

Addl. Chief Medical Superintendent,  Lumding  Hospital  stated in his 

evidence  that  on 13/7/09  he  examined  Smti  Sulusini  Yadav , 

Durjudhan Yadav  and  Santushi Yadav.  In case of  Sulusini Yadav 

he  found soft tissue injury      over   the left  forearm  and  back  and 

fracture  of   bone of  forearm (right  side).    Nature  of  injury  was 

grievous . In case of  Santushi  he found  cut  injury  on right  hand ½ 
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inch   in  length with swelling .   Injury  over  right  side  of the 

forehead  .  Nature of injury  simple.     In case of  Durjudhan he 

found  cut  injury  on scalp and  blunt  injury  over  left shoulder right 

scapular  region .   Nature of injury was simple.   He proved Ext-4 is 

certificate . Ext-4(1)  as  his  signature.   In his cross-examination  he 

admitted that  he  did not  do  X-ray   and in his report  he  did not 

mention  the type of weapon to  cause  of injury.  

                                                 (11) P.W.7 Sri Arjun  Bahadur Chatri 

denied his knowledge  about the  injury.  So  he  was  declared as 

hostile by the  prosecution.  

                                               (12) P.W.8 Sri  Sri Genaram stated in  

his   evidence  that   on the  day of  incident   the accused  person 

prepared  with   lathi  ,  dao   etc.   chased   Raghubor  ,  Santushi  , 

Raghubor’s wife  and  Durjudgan .   He noticed  Ramashis,  Basis 

assaulting  Durjudhan with  dao and  some  accused persons  also 

assaulting   the   wife  of   Raghubor’s   physically.    All  the   five 

accused  persons   assaulted  Durjudhan’s  wife  .  In  that  incident 

Durjudhan’s  mother  got  her  hand fractureh .    About one hour 

thereafter  police  came  and took  the  injured to the  hospital . Later 

he  heard  that  Raghubor  died.   Through Ext-5 police  seized  dao, 

lathi etc.  and he  proved  Ext-5 (1) as his signature.   He also proved 

material  Ext-Ka (1) , Ext-Ka(2) , Ext-Ka(3) as lathi seized by  police. 

He  also  proved  Ext-5 statement   recorded by  Magistrate . Ext-5(1) 

and 5(2)  as his signatures.  

                                                 (13)  P.W.9 Smti  Pushpa  Devi  stated  

in her evidence  that  on the day of  occurrence  hearing  hulla when 

she  came  out  to her  courtyard  she  noticed  Durjudhan , his wife 

and his mother  with injuries on their persons and they took  shelter  in 

the   house  of  Genaram.    She  also   noticed  accused  Ramashis  , 

Nageswar and Basis  following them  with  lathi in their  hands.   She 

also  noticed the accused  persons  chasing  Raghubor.  On the same 

day at about 2 p.m.  she heard  that  Raghubor  expired.  She proved 

Ext-7 as her statement  and Ext-7(1) and Ext-7(2)  as her  signature. 

In her  cross-examination  she  admitted that  it is  not known  to her 
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how Raghubor died and she did not see  how  and  who  did  mar pit 

on  Raghubor.  

                                                  (14) The evidence of P.W.10  Naresh  

Sah was restricted only to the  fact  that he  heard  that  the  father  of 

Durjudhan  was murdered.   This  witness was also  declared as hostile 

witness by the prosecution.  

                                                  (15) P.W.11  Md. Nooruddin  Ahmed  

stated in his  evidence  that  he  heard  that  the  father  of  Durjudhan 

was murdered.   He proved his  signature as  Ext-5 (2) . But  it was not 

known  to him  as to why  police  took  his signature. 

                                                 (16) P.W.12  Sri Bhim Ram  stated in  

his evidence  that  on the  day  of incident  hearing  hulla when  he 

came out  from  his  house  he  saw  accused Ramashis  Yadav with 

dao in  his   hand,   Nageswar  Yadav with   lathi  in  his  hand,   and 

accused  Basis  Yadav with  lathi  in his hand and the wife of the 

Ramashis   with   lathi   in  her  hand   assaulting   Durjudhan. 

Durjudhan’s wife , mother and father  . Thereafter  Durjudhan , his 

mother  and wife  went  to   his  house  and all  of  them  fell   in  his 

courtyard .  He also noticed that   Durjudhan’s father   went   to  his 

house.  He  further   stated that   he noticed  Ramashis  ,  Nageswar, 

Rambasis  and  the wife of Ramashis  assaulting  Durjudhan’s father 

Raghubor.   Thereafter  police came  took the injured  to the  P/S .   In 

the  hospital  Raghubor expired.  

                                                 (17) Ext-13 Dr.  Pramesh Kr.  Sarma,  

retired   S.D.M.O.   stated  in  his  evidence   that  on   14/7/09  he 

conducted  post mortem  on police requisition  and found presence  of 

rigormortrise . Abrasion with blush discontention  of the  chest wall 

left side .  Haematoma  with  abrasion left    inquinal  region. Fracture 

of left 4th , 5th , 6th ribs.  Plura injured.   Blood clot seen  in the  Lt. 

plural cavity. Lt.  Lung conjunction .  Fracture of    left  femur bone . 

All injury are  antimortem .  In his  opinion  the cause of death  was 

due to shock and hemorrhage as a result of injury  sustained  by the 

injured.   He  proved   Ext-8   is  the  P.M.  report  ,  Ext-8(1)  as  his 

signature  and Ext-8(2)  signature of dr.  Babul Saikia the then  Joint 
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Director of Health.   In cross-examination  he  admitted that  bones 

can be fractured  due to  accidental  fall .  

                                                 (18) P.W.14  Sri  Atul Gogoi  who  

investigated the mater stated in his  evidence  that in regard  to the 

incident  there was  a G.D. entry  No-435 dated 13/7/09. He  proved 

Ext-3  and 5  as  seizure list.    Through Ext-3 he  seized wearing 

apparel of deceased Raghubor  Yadav  and Ext-5 he  seized  lathi dao 

etc.   He  further  stated that  he  got  Durjudhan , Pushpa Devi  and 

Genaram examined   in the  Court.  In cross-examination  he  admitted 

that  Ext-2  was  not  written by  police and the  G.D. entry  has  not 

been  sent  with  the  copy  of charge sheet . He  also admitted that in 

the  G.D. entry except  the  name  of  Ramashis the name  of  other 

accused  is   absent.   P.W.14  stated  in  his   evidence  that   P.W.1 

Champa Yadav  did not  state  before  him  that  when  she  asked her 

father   her  father  told the name  of the  accused  persons as assailant. 

It was also  not  told to him  by  P.W.1 that  the accused persons 

namely  Ramashis, Nageswar,  Subharani   and  Rambashis came  into 

their  courtyard  and attacked Durjudhan ,  Sulushini, Santushi Yadav 

and her  father and they  took  shelter  in the  house  of  Genaram . 

Thereafter  the accused  persons assaulted  her  father physically  for 

which  her  father  fell  down  and bagged for  his life.  He also stated 

that  witness  Biswamitra  did  not   state  to  him   that   the  accused 

persons  dragged his father and  left  his  father and  after  received  of 

a phone call from  Bhim Ram  he reached the place of occurrence  and 

went  to  the  hospital.  Biswamitra also  did not  tell  him  that  he 

noticed injury on the  head of  Durjudhan and  Ramashis  dealt  with a 

blow on  Sulusini  as a result  of which  the  hand   of  Sulushini  

reduced into  two pieces .  Witness Santushi did not state that  accused 

Nageswar  dealt  lathi  blow on her  head.   Witness Genaram  did not 

state to him  that  the accused persons  did  marpit  on  Raghubor  and 

left  Raghubor  on the  road.  Witness Bhim Ram  did not  state  to 

him  that  he  noticed a dao  in the hand of  Ramashis and lathi  in the  

hands of Nageswar and Basis.   P.W.14 stated that  witness Bhim Ram 

stated to  him  that  when  Ramashis went  to his field  Durjudhan, his 
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wife  and mother   resisted him  and  it   led  to   initiate  a  quarrel 

between the sides.  

                                                 (19) Mr. R. Roy  Ld. addl.  P.P.  

submitted  that  the vital  prosecution  witnesses including  the formal 

witness supported  the prosecution story.  The evidence  of P.W.1, 

2,3,4 and 5  corroborated each  other. Defence  failed to  check the 

credibility  of the  evidence  of P.W.1, 2,3,4, 5,8,9,10,12 and 13 . Mr. 

Roy  prayed  for  adequate punishment to  all the  accused persons .    

                                                (20)The accused denied the indictments  

and projected no  circumstances as defence  .Thus the case of defence 

is of total  denial .  Heard argument advanced  by the  Ld. counsel for 

the sides.    Mr.  Agarwal  Ld.   advocate   for  the  accused  persons 

submitted  before   this   Court  that   the  prosecution    witnesses 

miserably failed to  prove  the guilt  of the  accused persons  and  as 

they had  quarrels   since before  a false  case  was lodged  against  the 

accused persons.   Mr. Agrwal further  submitted that  it   has  not 

come  in the  evidence  of the  vital  prosecution  witnesses  that  who 

actually  did  marpit  on whom.   Mr.  Agarwal submitted that  the 

F.I.R.  was lodged  in the  evening  when  the alleged  incident  was 

occurred in the  morning and  there is  no explanation of dealy of 

lodging F.I.R.   Mr. Agarwal referred cases reported in : 

  1. Yudhishtir Vs. State of Madhya Prtadesh ; 1971 SCC (Cri) 684.

  2. Raghunath Vs. State of Haryana and anr ;2003 SCC (Cri) 326.

  3. State of Uttar Pradesh Vs. Banne alias Baijnath and others ; (2009)

     2 SCC (Cri) 260. 

   4. Maskandar Ali Vs. State of  Assam ; (1995) 1 G.L.R. 421. 

                                                  (21) On examination of the materials 

on record  it  reveals that  the incident  took  place at  about 8 a.m.  on  

13/7/09 as per  F.I.R.  . The  Lumding  police  received  the F.I.R.   on 

4 p.m.  on the same day.   No  question  was put  to  I.O. P.W.14 that  

at what time  police  did reach the place of occurrence and  on what 

basis police  started investigation  before  filing  the F.I.R.  Ext-2.  It 

has  come  that  there was a G.D. entry  No-455 dated 13/7/09. P.W.14 

also  admitted that  in the  said  G.D. Entry Ramashis  was shown  as 
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accused  and the  said  G.D.  Entry  does not  bear  the  time  of 

receiving  information  by police . The G.D. Entry   has not  been 

exhibited before  this Court . It is proved  that  police  reached  the 

P/O  before  filing  the ejahar (Ext-2)   and   the injured  were taken 

for medical   examination.    When  injured Raghubor  Yadav  was 

brought to the Railway  Hospital Lumding   the doctor  declared   him 

died.   The  defence  did not  stress upon  on production  of the  G.D. 

Entry before  the Court.   P.W.3 and 4  stated in their  evidence  that 

they   informed  the  police   over   telephone  from  the   house  of 

Genaram.    It   has  also   come  in  the   evidence   that   deceased 

Raghubor   declared  died  at about  2 p.m.  at  13/7/09  and the  ejahar 

reached  the Lumding  P/S  at  about  4 p.m.  on 13/7/09. P.W.3  stated 

in  his  evidence that  ejahar  was written  by  police . He  also  stated 

that  the ejahar  was  read over  to him .   The deceased  was none but 

the  father  of P.W.3.   In such a tragic  incident   it  can not  be 

expected that the victims who lost of their dear one,  would run  to the 

P/S  and file a case or to move an F.I.R. before  police immediately 

after the death of the injured.   We must keep in the  mind  that  in 

that   incident   the informant  ,   his   wife   and  his   mother   also 

sustained  severe   bodily  injuries.   Therefore,  from the  afore going 

discussion  I am  of the  firm view  that  there was no  delay  in 

lodging  ejahar  before  police. Moreover investigation started not on 

filling  the F.I.R. but  on receipt of information by  police and G.D. 

entry was made .  

                                               (22) Mr. Agarwal next  contended that  

the  prosecution heavily relied on the  evidence  of P.W.1,2,3,4 and 5 

who  are   victims   in this  case and are  close relatives to each other. 

P.W.8 and 12  are  father  and son  and P.W.8 had   cases  against  the 

accused persons.  P.W.9 Smti  Pushpa  Devi  is not the eye witness  to 

the alleged incident of beating and assaulting .  P.W.7 Arjun Bahadur 

Chatri  and  P.W.10  Sri Naresh Sah declared hostile. P.W.13 is the 

medical  officer  who  conducted P.M.  of deceased Raghubor  Yadav 

and  P.W.14  is   the   I/O   Atul   Gogoi.    The   evidence   of  the 

prosecution  witnesses is  full of  inconsistency  and improbabilities  is 
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the submission  of Mr.  Agarwal .   Out  of the prosecution  witnesses 

P.W.2 3, 4 and 5 are  victim in this  case. As per  the  prosecution’s 

version  after  the incident  they  took  the  shelter in the  house  of 

P.W.8 Sri Genaram.  The evidence  of the  related  witnesses namely 

P.W.1  to   P.W.5  can  not   be    discarded  only  because  of  their 

relationship  with  the   deceased  Raghubor  Yadav.    It  was  held in 

Gangadhar  Behera and  others Vs.  State of  Orissa reported in A.I.R. 

2002 SC 3633 the Hon’ble  Apex Court held that  the maxim “falsus 

in uno falsus in omnibus” (false in  one  thing  false in  every thing) 

has not  received  general  acceptance nor has  this  maxim come  to 

occupy  the status  of  rule of order.  It is  merely  a rule of  caution. 

All that  his amount to,   is that  in such  cases  testimony  may  be 

discarded, that  no  that  it may  be  discarded. The doctrine merely 

involves   the question  of weight  of evidence  which  a Court may 

apply  in a given  set  circumstances, but  it is  no  what may  be 

called  a  mandatory rule of evidence. 

                                                (23) It  was held  in  Dilip Singh  and  

Ors. Vs.  State  of  Punjab ; (1954)  1  SCR  145 by Hon’ble Apex 

Court  that-  A witness is  normally  to be  considered  independent 

unless  he   or  she  springs  from  sources  which   are   likely  to  be 

tainted  and  that  usually  means  unless the  witness  has  cause, such 

as  enmity against  the  accused, to  wish  to  implicate  him  falsely. 

Ordinarily a close relation  would be the  last to  screen the real culprit 

and  falsely  implicate  an  innocent  person.   It is  true ,   when 

feelings run high  and  there is personal  cause for  enmity,   that  there 

is  a  tendency  to  drag in an  innocent  person against  whom a 

witness  has a grudge along with  the guilty,  but  foundation must  be 

laid  for such a  criticism  and the  mere  fact  of  relationship  far from 

being a foundation  is often a sure  guarantee of truth.  However we 

are  not attempting  any  sweeping generalization  . Each  case must 

be  judged on its  own  facts.  Our observations  are   only made to 

combat what is  so  often  put  forward  in  cases before  us as a 

general rule of  prudence . There is no  such  general rule.   Each  case 

must  be   limited  and  be   governed  by   its   own   facts. 
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.                                         (24)In our case  as per  prosecution  version  

when  P.W.3  Durjudhan  Yadav and his  father  Raghubor Yadav 

were taking  tea  after  returning  from  their  cultivation they  saw  the 

accused persons  with 10/12  hired  persons  cutting  sugarcane raised 

by  deceased  Raghubor Yadav and his   family  and when  P.W.3 

Durjudhan   and   deceased  Raghubor  resisted  them   the  accused 

persons   assaulted   them  physically.   Seeing the  incident   when 

P.W.4 Santushi   Yadav  and P.W.5 Suluchini   Yadav came  in to 

place of occurrence with lathi  in their hands . The accused persons 

over powered them  and  they were  also  beaten  up  by  the accused 

persons.   To save their lives  the injured  went to the  boundary  of 

P.W.8  Sri  Genaram  .    From  the   house   of   Genaram   P.W.2 

Biswanath Yadav  rang up to the  police.   After  some  time  police 

came  and   took   the   injured   for   medical   treatment  .    Some 

discrepancies is in  here and there , but this discrepancies  are  normal 

discrepancy   and   the  same  do  not   touch   the  core  of  the  case. 

Therefore,   this   discrepancies  can  be   over  looked.   Some 

exaggeration is  also  found  in the  evidence  of  the  prosecution 

witnesses.   But  it also  failed to  shake  the credibility  of the  case of 

the  prosecution  .  It  was  also   held  in   Gangadhar  Behera’s  case 

(Supra)  that   the   evidence   has  to  be   shifted   with   care  .  The 

aforesaid  dictum  is not a sound rule  for the  reason  that  one hardly 

comes across a witness  whose  evidence does not contain a  grain of 

untruth  or any  rate exaggeration, , embroideries  or  embellishment. 

It has come in the  evidence  that   the accused  and the  victims 

claimed  the  land  located at  No-2 Jurangdisha, where  sugarcane 

was raised . But  it has  not  come in the evidence  that  the  accused 

persons  had  accured some   right  over   the  land and   the  enmity 

between  them  was went to  such extent that   to  teach a lesson to the 

accused persons  there was  no other  way except filing a false  case 

against  them . 

                                              (25) It has also come  that  P.W.8  

Genaram  filed  a  case  which   was   registered  as  C.R.   case  No-

51/2008  against  the   accused   Ramashis  Yadav  and   Nageswar 
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Yadav. But  it  has  not come  before  the Court  that  due  to the said 

case  P.W.8 Genaram  and  his   son  P.W.12  Bhim Ram  would 

depose  falsely   against   the  accused persons.   Bhim Ram  stated 

before  this  Court that  he was not  examined by  police  but  P.W.14 

stated that  he  examined  P.W.2  Bhim Ram  and before him  Bhim 

Ram  stated that  he  knew nothing about  the incident . It  has  not 

come  in  the  evidence of  I/O  P.W.14  that   at  the  time  of  the 

incident  Bhim Ram  was not  present  at the  P/O . P.W.9  Pushpa 

Devi   saw the  accused  persons   namely   Ramashis  Yadav,   Basis 

Yadav, Nageswar Yadav chasing after  deceased  Raghubor Yadav 

and   she   also   saw   the  said   accused  persons   chasing   after 

Durjudhan and his  mother  and  wife with  lathi  in  their hands.   She 

is  not  an eye witness of the alleged  beating . The victim  namely 

P.W.2, 3 and 4 named  accused  Ramashis,  Rambasis, Nageswar and 

Subha Rani  as  assailants. Some other  persons were  also  with them . 

But  no specific and credible evidence has come  against  the other 

persons   except   the   assailant   named   above.    P.W.6  Dr.  S.K. 

Chakraborty found grievous injury  on the  person  of  P.W.5 Smti 

Suluchini Yadav  and simple cut injury on the person of the  P.W.3 

Durjudhan Yadav and P.W.4  Santushi Yadav.  . As per post mortem 

report  Ext-8  Dr. Pramesh  Kr. Sarma  found  injury  caused by blunt 

weapon and  according to  him  the  death  of  deceased Raghubor 

was due to  shock and  hemorrhage  as a result of  injury  sustained . 

At the time of death  deceased  Raghubar Yadav  70  years old.   The 

injury was  fatal  to deceased Raghubar due to his  old age. It has also 

come  that deceased  Raghubar Yadav  bagged   his life to the accused 

but the  accused  persons  did not  spare  him. 

                                                (26) Mr. Agarwal further submitted that  

the  witnesses were  did not specific  in their  evidence  who  assaulted 

whom but  this submission is not whole  water.   In the  side of the 

victim  there were  four  persons while  the other  side there were 

about 16 to 17 persons. Out of  the  victims  two are  male and two 

are female . While  out of the prime assailants  three  are  male  and 

one is female .   It has not come in the  evidence  that the  P.W.2, 3, 4 
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and 5 and deceased  Raghubar  Yadav  were the  aggressors.    In 

Amini  reddy  Venkata  Ramana  and  others   Vs.   Public  prosecutor 

H.C. of A.P.;  AIR 2008 SC1603 it  was held by  Hon’ble Apex Court 

that - 35.  When attack  is  made by  several  persons simultaneously, 

it is  impossible  for  any  person  to  say  the particulars   regarding 

the  nature of weapon,  which  person was   attacked  by the  accused 

and which  part of the  body  they  caused injuries.   The  witnesses 

tried their  best  to describe  the specific overt acts  and the places, 

parts of the body on which  the  injuries were  caused and  the  nature 

of  weapons  used. Simply  because  the  witnesses  failed to  give 

parrot like version   describing every thing  in  a  minute manner  the 

argument   that the  evidence  cannot be  believed  is a far fetched 

argument  and  on  the  pretext  of not  giving   those  details by the 

witnesses though observed the attack   can not  be  thrown  out  and 

due  weight  has to  be  given  to the  evidence  of the  witnesses.   If 

their evidence  is  truthful and  acceptable. Thus the  submission of 

Ld.  defence counsel does not hold water . 

                                              (27) It  is proved  that  the accused  

reached the cultivation and home stead of  Raghubor Yadav.  They 

were  prepared  with  dao,  lathi  etc.  The  accused  started  to  attack 

Raghubor and  Durjudhan . Thereafter when  Sulusini  and  Santushi 

came there , the accused  also attacked them.  The  accused persons 

failed to  project any  circumstances to doubt  the  prosecution story 

and  there is  no  reason elicited before  this  court  to  implicate  the 

accused  persons  falsely   by   P.W.3.    Durjudhan  Yadab  and  his 

family.  

                                                 (28) The  accused  persons came  to the 

P/O  with preplanned to  commit criminal trespass to cause hurt  to the 

person if  they were  resisted. Thereby  they  had a common intention . 

At the P/O  the  accused  faced resistance in  doing  their unlawful 

acts. Thus a sudden quarrel broke out.  Therefore the  root  cause of 

the  fatal  assault  was sudden  quarrel  and  provocation Thus,  the 

accused  committed  offence  U/S   447/325/304(Part-I)  /34  I.P.C. 

Accordingly  the accused are  convicted under the  said  sections. 
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The  benefit U/S 360 Cr.P.C.  will not  come in to  play  so  far acused 

Ramashis, Rambashis and  Nageswar are  convicted.  Considering  the 

nature of  offence I  do  not  fill that  accused  Subha Yadav deserves 

benefit U/S 360 Cr.P.C.   

                                                 (29) Heard the accused persons on the  

point  of sentence . Presence of victim Sulusini and  Santushi with 

lathi in their hands  aggravated the situation . No previous conviction 

of the accused is proved.  Taking the  facts and circumstances  of the 

case age ,  antecedents and the  submissions of  the accused  in to 

account  each of the accused   is  sentenced to  suffer R.I. for 2 months 

and  fine  of Rs. 300/- i.d. R.I. for 10 days U/S 447 I.P.C.,    R.I. for 3  

years and  fine  of Rs. 5000/- i.d. R.I. for  2 months U/S 325 I.P.C. 

and R.I. for 7 years and fine  of Rs. 10,000/-  i.d  R.I. for  6  months 

U/S  304  (Part-I)  /34  I.P.C. The  period  of  sentence  will  run 

concurrently. The  period  already  in  jail be set off. Rupees one lakh 

be paid as compensation  U/S 357 (A) Cr.P.C.  to the  legal heirs  of 

the  deceased through  the District  Legal Service  Authority , Nagaon. 

                                                 Given under my  hand and seal of this 

Court on this 17th  day  of  November 2014. 

                                                              Addl. Dist. & Sessions Judge

                                                                   Hojai, Sankardev Nagar.

 

                                            Appendix

The  prosecution witnesses are  : 

1.Smti Champa Yadav ------------- P.W.1, 

2. Sri Biswanath Yadav ----------- P.W.2,

3.  Sri Durjudhan Yadav  ------------- P.W.3, 

4. Smti Santushi Yadav  ----- P.W.4,

5. Smti Sulusini Yadav  ------------- P.W.5 , 

6. Dr. S.K. Chakraborty   --------------- P.W.6, 

7. Sri Arjun Bahadur Chatri  ------------- P.W.7,                      (Contd.)
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8. Sri Genaram  ------------ P.W.8, 

9. Smti Pushpa Devi ------ P.W.9, 

10. Sri Naresh Sah ---------- P.W.10.

11. Md.  Nooruddin -----  P.W.11, 

12. Sri Bhim Ram ------ P.W.12 .

13. Dr. Promesh Kr.  Sarma ----P.W.13.  

14. S/I Atul Gogoi. -----------P.W.14.     

The Exhibited documents are : 

Ext-1 ----- Inquest report .  

Ext-2 ---- F.I.R.   

Ext-3 -----Statement of Sri Durjudhan U/S 164 Cr.P.C. 

Ext-4 --- - Injury report.  

ext-5 -----Seizure list .   

Ext-6 ----- Statement of Sri Genaram U/S 164 Cr.P.C. 

Ext-7 --- Statement of Pushpa Devi U/S 164 Cr.P.C.   

Ext-8 – --Post mortem report .  

Ext-9 -----Seizure list . 

Ext-10 ---Charge sheet.   

Defence witness : Nil.

                                                Addl. Dist. & Sessions Judge 

                                                     Hojai, Sankardev Nagar.  
Dictated & corrected by me 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Monuj
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