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IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE:FTC: 
HOJAI, SANKARDEV NAGAR.

Sessions case No- 80/2014
State of Assam

Vs
Swapan Ghosh & others-Accused persons

Present : 
Sri M. Kalita, A.J.S.
Addl. Dist. & Sessions Judge: FTC
Hojai, Sankardev Nagar.

Ld. Advocate for the accused: Mr. D.K. Saikia, Mr. Biraj Bordoloi, 
Miss. Sima Agarwala, Mr. B. B. Sarkar.

Ld. Advocate for the State: Mr. A.J. Saikia, Addl.P.P. 

Evidence given on: 04/12/14, 18/12/14, 20/01/15, 09/03/15, 07/04/15, 
02/06/15, 29/07/15, 26/08/15, 10/03/16, 17/06/16.

Argument heard on: 30/03/17, 21/10/17.

Judgment delivered on: 21/10/2017.

             Judgment 

1. As  reflected  in  the  Case  Record,  the  prosecution’s  case  may  be 

narrated thus— The Officer-in-Charge of Lanka P.S. prepared a G.D. 

Entry No. 94 dated 04/09/12 on the basis of information received from 

one Bappi Ghosh regarding the murder caused to Tapan Ghosh by 

accused Amit  Ghosh at  the  residence  of  Trilochan  Singh.  The  O/C 
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directed the Investigating Officer (P.W.2) to investigate the matter. On 

05/09/12, the O/C received the written FIR from informant Khagen 

Ch. Ghosh. Then the O/C registered the case and endorsed the case 

to the I/O (P.W. 2). The informant lodged the FIR before Lanka P.S. by 

stating inter alia that since 7/8 days back, accused Amit Ghosh was 

threatening to his brother Tapan Ghosh and illegally demanded cash 

amount. But his brother refused to give the money. Then the accused 

Amit Ghosh was demanding the money by telling that he demanded 

by applying “Dadagiri” and subsequently on 04/09/12 at about 10.30 

P.M., accused Amit Ghosh with pre-planned manner by taking deadly 

weapons including “Dagger” in his hand attacked Tapan Ghosh. He 

chased  Tapan  Ghosh  and  when  Tapan  Ghosh  entered  into  the 

residence of Trilochan Singh to save his life, then accused Amit Ghosh 

also entered into the residence of Trilocohan Singh at the instigation of 

Girendra Ghosh, Prodip Ghosh, Babul Ghosh and Swapan Ghosh, Amit 

Ghosh gave the blow by sharp cutting weapon “Dao” and killed Tapan 

Ghosh. 

2. Then the Investigating Officer investigated the case. He recorded the 

statement of witnesses. He conducted the inquest on 05/09/12 and 

forwarded  the  dead  body  to  B.P.  Civil  Hospital,  Nagaon  for  Post 

Mortem. The I/O also seized the “Dao” having the handle on being 

shown and led by the accused Amit Ghosh. The I/O also seized one 

Jeans  pant  used by  accused at  the  time of  occurrence  which  was 

produced by  accused himself.  The I/O also  seized one black  color 

Rexene Chappal on being produced by witness. The I/O forwarded the 

witnesses Jasbir Kaur, Gauranga Das and Trilochan Singh for recording 

their statement u/s 164 Cr.P.C. And on close of the investigation, the 
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I/O  submitted  the  Charge  Sheet  against  5  no’s  of  accused  u/s 

387/448/302/109/34IPC.  

3. After appearance of accused persons the case was committed by Ld. 

Lower Court. Thereafter, the case was taken up for trial by this Court. 

On the basis of material on the relevant documents of the C.D. and 

C.R. the charge was framed u/s  302/34 IPC. Then the contents of 

the charge was read over and explained to the accused to which all 

the accused pleaded not guilty and claimed to be tried. 

4. During the trial, the prosecution has examined as many as 12 P.W.s 

including the informant, medical officer and the investigating officer to 

bring home the case. Then the accused have been examined U/S 313 

Cr. P.C. The defence version is total denial. Moreover, no witness has 

been examined by the defense.

Point for determination of the case.

(i) Whether  the accused persons  in  furtherance to their  common 

intention  committed  murder  to  the  victim  Tapan  Ghosh  by 

intentionally killing him at the time of occurrence?  

Discussion, Decision and Reasons for Decision
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5. As  reflected  during  the  trial,  it  is  found  that  the  prosecution  has 

brought  the  allegations  against  all  accused  persons  for  committing 

murder of Tapan Ghosh, the victim inside the residence of Trilochan 

Singh. Though Tapan Ghosh entered into the residence of Trilochan 

Singh to save his life as he was chased by accused Amit Ghosh but 

Amit Ghosh also entered into the residence of Trilochan Singh and by 

giving fatal blow killed Tapan Ghosh inside the residence of Trilochan 

Singh. But the defence version is total denial. The defence plea is that, 

the accused were no way connected with the alleged occurrence. They 

have been falsely implicated with the case. They were totally ignorant 

about the occurrence. 

6. So in view of the above position of the material fact, I like to briefly 

discuss the evidence of P.W.’s to decide whether the evidence of P.W.’s 

is able to prove the charge levelled against the accused.  

7. For  just  and proper  appreciation  of  evidence,  I  like  to  discuss  the 

evidence of medical officers first. P.W. 11 Dr. Ajit Goswami who had 

conducted the Post Mortem on the dead body of Tapan Ghosh has 

deposed that he conducted the Post Mortem on 05/09/12 at B.P.Civil 

Hospital on the basis of police requisition in connection with Lanka P.S. 

Case No. 211/12. The dead body was identified by Constable Sofiqur 

Rahman. During the time of examination, he found the dead body 

with average built. Rigor mortise present. Blood collection was found 

on the scalp. He also found following cut injuries:- 



5

(i) Or right lower arm one part of hand was severed and the part 

remained on skin. 

(ii) Lt. Lower leg was also found cut and remain attach with the 

skin.

(iii) Right lower part of the redious was cut.

(iv) Left tibial and forehead was also found cut. 

(v) A liner cut mark on the scalp measuring (6” X 3”)  radiating 

Occipital.  

As per his opinion, the cause of death was due to shock and 

hemorrhage as a result of sharp cut injuries. He has proved the Post 

Mortem Report as Ext. 6. 

8. In the cross examination, the Medical officer (P.W. 11) has deposed 

that, the death was caused about 6/7 hours ago from the time of 

examination.  Such  injuries  also  may  be  caused  if  victim  remains 

standing.   

9. From the above examination of evidence of P.W. 11 (Medical Officer) 

and on meticulous examination of Post Mortem report, it is found that 

the medical officer has categorically opined that the injury caused by 

sharp cutting weapon was sufficient for causing death of the victim. 
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The death was due to shock and hemorrhage as a result of sharp cut 

injuries. So the medical evidence clearly shows that it is the murder by 

causing sharp cutting injuries on different part of the body of victim. 

10. Now I like to discuss the evidence of other P.W.’s. to decide whether 

the accused were involved for causing such fatal injuries.  

11. P.W.1 Khagen Ch. Ghosh @ Swapan has deposed that on 04/09/12 at 

about 10.30 P.M. when he was at his residence then one Gauranga 

came and reported him that his brother had been killed inside the 

residence  of  Trilochan  Sing.  Then  he  went  to  the  residence  of 

Trilochan Singh and found Tapan Ghosh was lying. Then he came to 

know from Trilochan Singh that accused Amit Ghosh had cut Tapan 

Ghosh. Then he immediately brought Tapan Ghosh to the hospital. On 

the same day he informed the matter to Lanka Police Station. Then 

the victim was referred to HAMM hospital, but on the way to hospital, 

Tapan  Ghosh  succumbed  to  injuries.  On  next  day  at  morning,  he 

lodged the written FIR. He has proved the FIR as Ext. 1. At that time 

the inquest was done by the Police. He noticed cut injuries on arms 

and legs of Tapan Ghosh. He has proved the inquest report as Ext. 2 

and his signature as Ext. 2(i). 

12. In the cross examination, P.W. 1 has stated that, he did not witness 

the occurrence. When he reached the place of occurrence, he found 

50/60 persons already gathered there. The dead body was brought to 

Lanka P.S. at about 10.10. P.M. on the date of occurrence. The FIR 

was written as dictated by him by a petition writer. He has also further 
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stated that he did not state before the police that Gauranga Das had 

come to his shop and informed about the occurrence. 

13. P.W. 2 Gauranga Das has deposed that at the time of occurrence, he 

heard the alarm raised inside the residence of Trilochan Singh. Then 

he found Amit  Ghosh who  was  coming out  from the  residence of 

Trilochan Singh with a “Dao” in his hand. He also found one person 

lying on the ground with pool of blood. On being asked to Trilochan 

Singh,  he  came to  know that  accused  Amit  Ghosh had cut  Tapan 

Ghosh.  Then  he  immediately  informed  the  matter  to  the  family 

members of Tapan Ghosh. Then he left the place. He was brought 

before the Magistrate for recording his statement and he has proved 

the statement made before Magistrate as Ext. 3. 

14. In the cross examination, P.W. 2 has deposed that, he did not inform 

the matter to police. He did not also depute any person to the police 

station. The occurrence took place at about 10.30 P.M. He found Amit 

Ghosh running away and then he shouted. He found Tapan Ghosh was 

lying on the ground in the dining room of Trilochan Singh. He did not 

witness  when  Tapan  was  hacked.  He  has  also  denied  some 

suggestions put to him by defence in reference to his statement made 

before police. 

15. P.W. 3, Bappi Ghosh has deposed that, after getting information from 

Paritosh Ghosh, he went to the residence of Trilochan Singh and found 

Tapan Ghosh lying on ground with pool of blood. Then he went to the 
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police station and informed the matter to police. Tapan died when he 

was brought to HAMM hospital. 

16. In the cross examination, P.W. 3 has deposed that,  at  the time of 

occurrence, he was working at bakery farm situated at a distance of 

30/40” from the place of occurrence.  

17. P.W. 4 Kirshna Debnath has deposed that, after the occurrence, he 

saw police  personals  at  the  residence of  Trilochan Singh.  Then he 

went to there and on being asked to Trilochan Singh,  he came to 

know that Amit Ghosh had cut Tapan Ghosh. Police seized the pair of 

“Chappal” in his presence. He has proved the seizure list as Ext. 3. 

18. In  the  cross  examination,  P.W.  4  has  stated  that,  Trilochan  Singh 

reported to the police that the Chappal belonged to Tapan Ghosh.  

19. P.W. 5, Dinabandhu Debnath has deposed that, after the occurrence, 

he noticed that police came to his pond and when he inquired the 

matter from police and police narrated before him that, accused Amit 

had killed Tapan Ghosh and kept concealed the “Dao” in the pond. On 

the next day, police came again and recovered the “Dao” from the 

pond and seized the “Dao” in his presence. He has proved the seizure 

list as Ext. 4 and his signature as Ext. 4(i). He had no knowledge if 

police had brought anybody in the vehicle at the time of recovery of 

“Dao”. 
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20. P.W. 6, Kanta Ghosh has deposed that, on the date of occurrence at 

about  10/10.30  P.M.  Gauranga  Das  came  to  his  residence  and 

reported  his  wife  that  accused  Amit  had  cut  Tapan  Ghosh.  After 

getting information, he along with other family members went to the 

residence  of  Trilochan  Singh  and found  Tapan  Ghosh  lying  on  the 

ground inside the residence. Then with the help of other person, he 

brought his brother Tapan Ghosh to the Lanka hospital and on advice 

of Doctor of Lanka hospital, the injured person was brought to HAMM 

hospital.  But  on  the  way  Tapan  Ghosh  died.  At  the  residence  of 

Trilochan Singh, the wife of Trilochan Singh also narrated before him 

that  Amit  had cut  Tapan.  About  15/20 days  ago from the  date  of 

occurrence, Amit came to the shop of Tapan and demanded money. 

21. In the cross examination, P.W.6 Kanta Ghosh has deposed that, his 

residence was away by 1/2 K.M. from the residence of Trilochan Singh. 

He did not witness the occurrence. At the time of his arrival at the 

residence  of  Trilochan  Singh,  he  found  large  number  of  people 

gathered there. He entered into the room. Tapan was lying on the 

ground in the dining room of Trilochan Singh. P.W. 6 has also denied 

some suggestions put to him by defence in reference to the statement 

made by him before police. 

22. P.W.7, Abdul Jalil has deposed that, at the time of occurrence, he was 

working as Home Guard at Lanka Hospital. He came to know that Amit 

Ghosh had killed Tapan Ghosh by giving the blow with “Dao”. Amit 

Ghosh  was  arrested  by  police.  When  the  Investigating  Officer 
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Tankeswar Das interrogated Amit Ghosh when he was present there. 

At that time, Amit Ghosh produced a blood stained jeans pant from 

the place beneath a pool near cow market at Lanka. The I/O seized 

the said blood stained pant on being led and shown by Amit Ghosh in 

his presence. He has proved the seizure list as Ext. 5 and his signature 

as 5(i).  P.W. 7 has also proved the blood stained pant as material 

Exhibit “Ka”. 

23. In the cross examination, P.W. 7 has deposed that I/O brought Amit 

Ghosh to the place of recovery of pant. His signature was obtained by 

the I/O at the place of recovery. 

24. P.W. 8 Sabuj Chanda has deposed that on the date of occurrence at 

about  10  P.M.  police  recovered  the  “Dao”  from  the  pond  (Roja 

Pukhuri) and police seized the said “Dao” in his presence. At that time 

the  police  was accompanied by other  persons.  He has  proved the 

seizure list as Ext. 4. He also came to know from the police that one 

Tapan Ghosh was caused murdered by the said “Dao”. In the cross 

examination,  P.W.  8  has  stated  that,  he  did  not  witness  the 

occurrence. 

25. P.W. 9, Trilochan Singh has stated that, on the date of occurrence, at 

about 10/10.30 P.M. when he was taking meal with  his  wife,  then 

Tapan  Ghosh  entered  into  his  residence  by  shouting  “bachao” 

“bachao”. He was also followed by accused Amit Ghosh. Then Amit 

Ghosh gave the blow by “Dao” on Tapan Ghosh. Then he raised alarm, 

his sister also arrived at the place. After giving the blow, Amit fled 
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away. Though Tapan was brought to the hospital, but he died. Police 

seized the “Chappal” used by Amit Ghosh from his Verandah in his 

presence. He has proved the seizure list as Ext. 3. He has also proved 

the seizure Chappal as material Ext. “Kha”. Police brought him to the 

court for recording his statement. He has proved the said statement as 

Ext. 6. 

26. In the cross examination, P.W. 9 has deposed that his statement was 

recorded by police also. His residence was situated at a distance of 

1/2 mile from the residence of Tapan Ghosh and 1 furlong from the 

residence  of  accused  Amit  Ghosh.  There  were  3  rooms  in  his 

residence. He was taking meal by sitting on the ground. Tapan fell on 

the ground after entering into his residence. Immediately, Amit came 

and gave the blow. He gave 2/3 blows by “Dao”. Gauranga Das came 

to his residence after hearing his alarm. There was blood stain on the 

ground and on his cloth. After ½ and hour the family members of 

injured persons came to his residence. 

27. P.W. 10, Jasbir Kour, the wife of Trilochan Singh has deposed that at 

the time of occurrence, at about 10 P.M. she was also taking meal with 

her husband. Then she heard the shouting “bachao” “bachao” and one 

person entered into her residence. He was followed by accused Amit 

Ghosh. Then Amit Ghosh gave the blows by “Dao” on the said person. 

After that incident, Gauranga Das came and could identify the injured 

person. Then he informed the matter to the family members of Tapan 

Ghosh. She was brought to court for recording her statement. She has 

proved her statement as Ext. 7. Police also seized one Chappal which 

was used by Amit Ghosh. 
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28. In the cross examination, P.W. 10 has deposed that,  there were 3 

rooms in her residence. She was taking meal in the dining room. The 

residence of Gauranga Das situated adjacent to her residence. Police 

came immediately after the occurrence and interrogated her.  Police 

obtained her signature. Police saw blood stained cloth. 

29. P.W. 12 is the I/O. He has deposed that, on 04/09/12, when he was 

working as Second Officer at Lanka P.S., the O/C prepared the G.D. 

Entry  No.  94  dated  04/09/12  and  directed  him  to  investigate  the 

matter. He has proved the extract copy of said G.D. Entry as Ext. 8. He 

immediately  proceeded  the  place  of  occurrence  and  inspected  the 

place. He recorded the statement of witnesses. Though the victim was 

referred to  hospital,  but  he succumbed to  injuries.  Then the dead 

body was brought back to the police station. On next day morning he 

conducted the inquest. Then he forwarded the dead body to B.P.Civil 

Hospital, Nagaon for Post Mortem. He has proved the inquest report 

as Ext. 2. He also forwarded the witnesses namely Trilochan Singh, 

Jasbir Kour, Kalbindor Singh and Gauranga Debnath for recording their 

statement u/s 164 Cr.P.C. On next day, the O/C received the written 

FIR from the informant Khagen Ch. Ghosh. Then O/C registered the 

case and endorsed the case to him for investigation. He has proved 

the FIR as Ext. 1. On 05/09/12, he seized one pairs of “Chappal” from 

the place of occurrence which was used by accused in presence of 

witnesses. He has proved the seizure list as Ext. 3. On 07/09/12, the 

O/C of Latashil P.S. arrested the accused Amit Ghosh at Guwahati. So 

he brought back the accused to Lanka P.S. On 09/09/12, he arrested 

the accused and forwarded him to the court with a prayer for 3 days 
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police custody. Accused confessed his guilty before him. On 10/09/12, 

he seized on “Dao” from Rajapukhuri on being shown by accused. He 

has proved the seizure list as Ext. 4. On 13/09/12, he arrested the 

other accused Girindra Ghosh. On 21/10/12, accused Swapan Ghosh 

and Bakul Ghosh surrendered before police. On 09/09/12, he seized 

one jeans pant of blue color from the drain of cow market of Lanka 

town on being shown and led by accused. He has proved the seizure 

list as Ext. 5. He has proved the signature of accused obtained on the 

seizure  list  as  Ext.  5(iii).  And  on  completion  of  investigation,  he 

submitted  the  charge  sheet  against  the  accused  by  showing  the 

accused Prodip Ghosh as absconder for trial u/s 387/448/302/109/34 

IPC. He has proved the charge sheet as Ext. 9. He has also proved the 

sketch map of the occurrence as Ext. 10. 

30. In the cross examination, the I/O has stated that the G.D. Entry was 

prepared by O/C on the basis of verbal information, and he initiated 

the investigation on the basis of said G.D. Entry. Within 20 minutes 

after  preparation  of  the  G.D.  Entry,  he  reached  the  place  of 

occurrence. The FIR was lodged at 5 A.M.  on 05/09/12. He found 

blood stain on the pant which was seized by him. But said pant was 

not sent for FSL report.        

31. From the above discussion of evidence of P.W.’s, it is found that P.W. 1, 

Khagen Ch. Ghosh is the informant. He received the information from 

Gauranga Das when he was staying at his shop. P.W. 2 is Gauranga 

Das. As per his  evidence he immediately went to  the residence of 

Trilochan Singh after hearing the alarm and found Tapan Ghosh lying 



14

with pool of blood. P.W. 3 Bappi Ghosh is the reported witness. P.W. 4 

Kirshna Debnath is  the seizure witness and in  his  presence,  police 

seized the  “Chappal”  left  by  accused at  the  residence of  Trilochan 

Singh. P.W. 5 Dinabandhu Debnath is also another seizure witness. In 

his presence, police recovered the “Dao” from Rajapukhuri on being 

shown and led by accused. P.W.6, Kanta Ghosh is the elder brother of 

Tapan  Ghosh.  As  per  his  statement,  he  immediately  went  to  the 

residence of Trilochan Singh and found Tapan Ghosh lying there. Then 

he brought Tapan Ghosh to the hospital. P.W. 7, Abdul Jalil is another 

seizure witness. In his presence, the Investigating Officer Tankeswar 

Das seized one blood stained jeans pant kept concealed beneath the 

pool near cow market of Lanka. P.W. 8 Sabuj Chanda is also seizure 

witness. In his presence, police seized the “Dao” after recovery from 

Rajapukhuri.  P.W. 9 and P.W. 10 are the eye witness.  As per  their 

version, accused Amit Ghosh gave the fatal blows by means of “Dao” 

on Tapan Ghosh inside their house and Tapan Ghosh fell down on the 

ground. P.W. 12 is the Investigating Officer. As per his version, the O/C 

immediately got the verbal information about the occurrence and he 

initiated the investigation on the basis of G.D. Entry. He recovered the 

“Dao” and the blood stained jeans pant on being shown and led by 

accused Amit  Ghosh. As per his version, Amit  Ghosh confessed his 

guilt before him. 

32. On appreciation of evidence on record and on meticulous examination 

of documents which have been proved by witnesses as Exhibits, it is 

found that the prosecution has clearly proved with credible evidence 

that the victim Tapan Ghosh was killed at the time of occurrence by 

giving fatal blow by the assailant. The Post Mortem report (Ext. 6) and 

inquest report (Ext. 2) have clearly shown that the victim sustained 
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grievous  injuries  on  his  arms,  head  and  leg.  So  such  injuries  are 

sufficient for causing the death as per the opinion of Medical Officer. 

So it can be held that the injuries are fatal in nature and the victim 

died due to causing such fatal injuries. After appreciation of evidence 

of P.W. 2, Gauranga Das, P.W. 9 Trilochan Singh and P.W. 10, Jasbir 

Kaur, it is found that P.W. 9 and P.W. 10 are the eye witnesses. They 

witnessed the occurrence from the close range as at that time they 

were  taking meal  inside  the dining room and accused Amit  Ghosh 

gave blow by “Dao” on Tapan Ghosh. They were witnessing the whole 

incident and they have narrated the incident in unambiguous words in 

their evidence.  

33. During the cross examination, though the witnesses have raised some 

question regarding the seized articles. But the defence has failed to 

bring out any major contradiction or infirmities in their evidence. They 

have  specifically  stated  that  police  seized  the  “Chappal”  from  the 

verandah which was left by accused Amit Ghosh. So the evidence of 

P.W. 9 and P.W. 10 has remained unshaken. Their evidence is very 

much consistent with the fact stated in the FIR. Hence, their evidence 

is found very much credible one. There is no any ground to disbelieve 

their  evidence.  On  the  other  hand,  P.W.  1  Khagen  Ghosh,  P.W.  2 

Gauranga Das, P.W. 3 Bappi Ghosh have stated that, immediately after 

the occurrence, they came to the residence of Trilochan Singh and 

found Tapan Ghosh lying on the ground with pool of blood. They came 

to know about the incident from Trilochan Singh and from his wife. So, 

though they are not the eye witnesses, but their evidence is found 

very  much cogent  and trustworthy.  The defence has  also failed to 

bring out any major contradiction and in their evidence. P.W. 4 Kirshna 

Debnath has specifically stated that, police seized the “Chappal” used 
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by accused Amit Ghosh in his presence from the residence of Trilochan 

Singh. P.W. 5 Dinabandhu Debnath and P.W. 7 Abdul Jalil have also 

specifically stated that, the I/O recovered the “Dao” which was used 

by Amit Ghosh at the time of occurrence for causing fatal injury. As 

per their version, the I/O recovered the “Dao” from the pond as being 

shown and led by accused Amit Ghosh. P.W. 8 has also stated that the 

“Dao” was recovered from the pond by police and seized the “Dao” in 

his presence. 

34. So, after scrutinizing the evidence in proper perspective, it is found 

that the prosecution has succeeded to establish the fact that the fatal 

injury was caused on victim by none other than accused Amit Ghosh. 

So accused Amit Ghosh is found solely responsible for causing murder 

of victim. 

35. The Ld.  Addl.  P.P.  has vehemently  submitted that,  there is  no any 

infirmity in the prosecution’s evidence. Because the I/O initiated the 

investigation  on  the  basis  of  G.D.  Entry.  Two  eye  witnesses  have 

supported the prosecution’s case. On the other hand, the defence has 

totally failed to bring any major contradiction in the evidence of P.W.’s. 

36. By controverting the above submission made by Ld. A.P.P.,  the Ld. 

Defence Counsel has vehemently submitted that the prosecution has 

failed to prove the case with material  of beyond reasonable doubt, 

though the burden lies on the prosecution to prove the case. The Ld. 

Defence Counsel has also submitted that there is no mentioning of 

name of other accused except accused Amit Ghosh in the evidence of 
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P.W.’s. The evidence is not at par with the principle underlined by the 

Section 60 of Evidence Act. The P.W.’s have failed to clear how they 

could identify the accused and the victim at the time of occurrence. 

Though the occurrence took place at the night time. Moreover, the 

substantial part of the investigation was done before lodging the FIR. 

So  whole  prosecution’s  story  does  not  base  on  proper  FIR.  The 

doublicity  of  the  FIR  has  made  the  whole  prosecution’s  case  is 

doubtful. 

37. The defence Counsel has further submitted that the evidence given by 

witness Bappi Ghosh is not reliable as the prosecution has not made 

the person Paritosh Ghosh as P.W. from whom Bappi  Ghosh heard 

about  the  occurrence.  On the  other  hand,  2nd (the  FIR lodged by 

Khagen Ch. Ghosh) is hit by Sectioni 162 of Cr.P.C. The FIR lodged by 

Khagen Ch. Ghosh is inadmissible. Moreover, the P.W. 1, P.W. 9 and 

P.W. 10 have given different description of place of occurrence in their 

evidence. Though the prosecution has relied that the seized “Dao” was 

recovered as being shown and led by accused Amit Ghosh. But the 

leading to discover has not been properly established as per provision 

of Section 27 of Evidence Act. as there is no statement of accused. 

38. After  appreciating  the  evidence,  it  is  also  found  crystal  clear  that, 

there  is  no  iota  of  evidence to  establish  the  involvement  of  other 

accused  with  the  occurrence  except  accused  Amit  Ghosh.  Because 

prosecution has failed to prove the case against other accused. On 

careful appreciation of entire evidence on record, my considered view 

is that the prosecution has failed to establish the fact regarding the 
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existence of common object of the unlawful assembly. Even from the 

apparent fact of the record, it is found that all accused did not take 

part in committing murder. All the members of unlawful assembly had 

no knowledge that murder was going to be committed and they were 

aware of the consequences. For the reason stated above I am of the 

opinion  that  the  other  accused  cannot  be  held  guilty  by  virtue  of 

Section 34 IPC. Hence, other accused except Amit Ghosh are entitled 

to  acquittal  for  insufficient  of  evidence  against  them.  But  the 

prosecution  has  proved with  cogent  and reliable  evidence that  the 

fatal injury was caused by none other than accused Amit Ghosh on the 

person of victim.  

39. Regarding  the  plea  raised  by  Ld.  Defence  Counsel  regarding  the 

admissibility  of  G.D.  Entry  as  FIR.  I  find  it  necessary  to  cite  the 

observation made by Hon’ble Gauhati High Court in the case of Tahir 

Ali @ Sanu -V/S- State of Assam reported in Gauhati High Court 2017 

(3) GLT 680. In Para No. 10, 11 and 12 Hon’ble High Court observed 

as follows:- 

“Para 10. The record reveals that the FIR was filed with the 

In Charge of Sumonigaon Police Outpost on 24/03/09 at about 6 

P.M. but from the evidence on record it transpires that before filing 

of the FIR a telephonic information was received by Sumanigaon 

Police Outpost on the basis of which Sumanigaon Police Outpost GD 

Entry  No.  308 dated  24/3/09 was made at  about  12 noon.  The 

telephonic  information  was  given  by  one  Nurul  Rahman,  VDP 

Secretary  about  the  commission  of  the  crime  which  has  been 
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examined as P.W. 9 as well as by the Investigating Officer (P.W. 

12). 

Para 11. Having gone through the Ext. 19 the GD Entry No. 

308  we  find  that  the  same reveals  commission  of  a  cognizable 

offence and it was the first information report given to police soon 

after the occurrence. It is also found that the investigation of the 

case commenced pursuant to the G.D.  Entry No.  308 which was 

registered on the basis of the telephonic information and as such, 

the said telephonic information and the G.D. Entry No. 308 is to be 

treated  as  the  First  Information  Report  of  the  case  within  the 

meaning of section 154 of the Cr.P.C. The written FIR Ext. 2 lost its 

significance  in  view  of  the  telephonic  information  earlier  given 

being hit by section 162 of the Cr.P.C. and can only be treated as a 

previous statement. 

Para 12. We have gone through the relevant G.D. Entry No. 

308  dated  24/3/09  and  it  is  found  that  in  the  said  telephonic 

information  the  informant  had  telephonically  informed  that  the 

deceased was attacked by the accused appellant with a dao causing 

injuries  on  his  head.  The  telephonic  information  was  promptly 

given  by  the  informant  and  there  is  nothing  to  suspect 

embellishment  or  after  through.  In  the  written  information  also 

(not treated as FIR), the date, time and manner of commission of 

the crime has  been clearly  spelt  out,  including  the name of  the 

accused. Though P.W. 2 has not seen the accused appellant causing 

injuries to her husband, but she saw the accused appellant with a 

dao  in  his  hand  and  at  the  time  of  leaving  that  place  he  had 

informed her that he had finished off her husband and he would go 

to the police station to surrender. The accused made the aforesaid 

confession immediately after the occurrence and there is no doubt 

about the voluntariness of the statement.”
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40. So in view of above observation made by Hon’ble Gauhati High Court 

the plea raised by the Ld. Defence Counsel regarding the admissibility 

of FIR is not acceptable. Because the Investigating Officer (P.W. 12) 

has made it clear that he received the verbal information regarding 

the  occurrence  and  prepared  the  G.D.  Entry  and  he  initiated  the 

investigation  on  the  basis  of  said  G.D.  Entry.  Regarding  the 

identification of victim and assailant at the time of occurrence, it is 

found from the evidence of P.W. 9 and P.W. 10 that, they were taking 

meal in the light and the victim entered into their dining room followed 

by assailant.  So the plea  raised by Defence  Counsel  regarding the 

identification of victim and assailant is also not found acceptable. 

41. The cumulative effect of the entire evidence on record as discussed 

above more particularly the evidence of eye witness P.W. 9 and P.W. 

10 which has been specifically corroborated by the evidence of other 

P.W.’s some extent by the evidence of Investigating Officer (P.W. 12) 

and the extra judicial confession of the accused made before P.W. 7 

(Abdul  Jalil)  and  P.W.  8  established  beyond  doubt  that  it  was  the 

accused  Amit  Ghosh  who  had  caused  the  injuries  on  the  head  of 

deceased which resulted his death. The evidence of Doctor has also 

fully  supportted  the  prosecution  and his  clear  findings  is  that,  the 

death of the deceased was due to shock and hemorrhage as a result 

of sharp cut injuries sustained by the deceased on his head leg and 

hand  which  was  antimortem  in  nature.  The  post  conduct  of  the 

accused also length full support of the prosecution’s case because the 

accused fled away from the scene and hided at Guwahati. It is also 

evident from the case record that the deceased was unarmed and he 
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did not caused any injury to the accused persons. The accused has 

not  made any allegation  regarding any injury  sustained by him or 

previous enmity or any quarrel with victim before the occurrence in his 

statement recorded u/s 313 Cr.P.C. The Case Record clearly reveals 

that the accused inflicted fatal blows to the victim who was unarmed 

and such exception 4 of Section 300 cannot be applied in the present 

case. Because the accused gave the fatal blow by sharp weapon with 

pre-planned manner with his knowledge about the result of the act. 

42. After  scrutinizing the entire evidence, I am of considered opinion that 

the  facts  and  circumstances  of  the  case  points  out  that  the  fatal 

injuries were caused by accused on the vital organs of the victim like 

head with a sharp weapon like “Dao”. He inflicted repeated blows on 

the head of  the unarmed man with  the knowledge that  the blows 

would  likely  caused  death  and  he  had  taken  undue  advantage. 

Accused  intentionally  inflicted  fatal  injuries.  Therefore  the  offence 

committed by him was that of murder. So accused is found guilty for 

committing evidence u/s 302 IPC. So accused is liable for conviction 

under said Section of law. 

43. For the reason stated above, I  am of the opinion that there is  no 

infirmity  in  the  evidence  on  record  to  hold  the  opinion  otherwise. 

Moreover, the material  on record also does not justify to allow the 

benefit of Probation of Founders Act or to benefit of provision u/s 360 

Cr.P.C.  to  the  accused  persons  as  the  accused  committed  heinous 

crime. Rather he is deserved to be convicted with sufficient sentence. 
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44. Heard from accused on point of sentence, after giving sufficient time 

to accused to prepare the reply. But accused has only pleaded that he 

is ignorant about the occurrence and he is quite innocence. But on the 

basis of forgoing discussion, the plea raised by the accused person is 

not acceptable. Accordingly the accused is convicted with sentence of 

R/I and fine. 

ORDER

45. As  the  prosecution  has  proved  the  case  with  material  of  beyond 

reasonable  doubt  against  accused  Amit  Ghosh  for  committing  the 

offence  u/s  302 IPC,  so  accused  Amit  Ghosh  is  convicted  with 

sentence to suffer R/I for life and to pay the fine of Rs. 10,000/- in 

default R/I for another 6 months for committing offence u/s 302 IPC. 

46. The prosecution has failed to establish the case against other accused 

except accused Amit Ghosh with the material of beyond reasonable 

doubt. Hence, other accused are acquitted on benefit of doubt. 

Let  the  copy  of  judgment  be  furnished  to  the  accused 

immediately with free of cost.
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Let  the  copy  of  judgment  also  be  furnished  to  District 

Magistrate. 

The seized articles shall be destroyed in due course of time. 

 

The judgment is given under my hand and seal of this Court on 

this 21st day of October, 2017.

 

Dictated & corrected by

(Sri. M. Kalita)

Addl. Dist. & Sessions Judge, FTC

Hojai, Sankardev Nagar.

Sri. M. Kalita,

Addl. Dist. & Sessions Judge,

Hojai, Sankardev Nagar.

Transcribed and typed by 

Azizul Hoque Choudhury 

Stenographer Grade—III


