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Ld. advocate for the  accused :  Mr.  D. Saikia,

                                                   Mr. B.B. Sarkar.   

                                                   Mr. B. Bordoloi,

                                                   Smti. S. Agarwalla.  

Ld. advocate for the  State : Mr.  R. Roy ( Addl. P.P.) 

Evidence recorded on : 4/12/13, 17/1/14, 30/1/14, 10/4/14, 10/6/14,

                                      30/6/14 . 

Argument head on : 11/11/14. 

Judgment delivered on : 21/11/14.  

Judgment

                                              (1) The case of the  prosecution  in brief  

is that  on 15/8/13 Sri  Samir Paul lodged  an ejahar  before O/C of 

Lumding  P/S stating  that  on 14/8/13 at  about 8 p.m.   his wife was 

killed by  the accused Champak Das with a dao. 

                                              (2) Having  received  the ejahar  police  

registered  a  case  and  started   investigate  the   matter   and  finally 

submitted charge sheet  against the accused person. In  the  course of 

investigation  police  arrested the accused person  and the  accused 

was  produced  before the Court and he  was sent  to judicial custody. 

Police also  seized one blood stained dao  from  the  P/O  and got the 

inquest report prepared . The dead body  was sent  for post mortem 
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and the  post mortem was done at  Civil  Hospital , Nagaon.  Police 

finally  submitted charge sheet against  the accused U/S 302 I.P.C. 

The Ld.  committing Court  committed the  case to the  Court of Ld. 

Sessions Judge , Nagaon. The said Ld. Court transferred this case to 

this Court for trial.  On his appearance  before this  Court  the  written 

charge   U/S 302 I.P.C.   explained and readover  to  the  accused  to 

which  he pleaded not guilty.  Accused got  bail  from the  Hon’ble 

Gauhati High Court  in bail application No- 231/14  dated 31/1/14. 

                                               (3) Point for determination : 

(1) Whether   the  accused  person   knowingly   and 

intentionally  murdered his  mother-in-law Kalitara  Paul? 

Reasons and decision there on

                                               (4) In the  Course of  trial prosecution 

examined   informant P.W.1 Sri Samir Paul, P.W.2  Pradip Kar, P.W.3 

Susmita Das, P.W.4  Mofidul Islam Asfar, P.W.5 Narayan Das, P.W.6 

Pronoy Dutta,  C.W.1 Smti  Sumita Paul, C.W.2 Smti Khama Paul 

and P.W.7 I.O. Narayan Saikia.  P.W.1 the  husband of the  deceased 

stated in his evidence that on 14/8/13 at  about 8 p.m.  while  he was 

in his shop house his daughter Sumita informed over  telephone that 

Champak applied  dao  blows to  Kalitara  in the  kitchen of her house, 

that  he immediately  rushed to his  house and  saw that  Champak was 

being  taken by  police and the  villagers .   He heard that  at  that 

time  his wife was in the   Railway Hospital .  He was told by  doctor 

of Railway  Hospital that  the deceased already  expired.   Thereafter 

he  filed  an ejahar Ext-1 and he proved  Ext-1(1) as his  signature. 

He was present  at  the time  of  inquest. He  proved  Ext-2  as the 

inquest report. In cross-examination  he  stated that  it is  not  known 

to him  who informed  police.  He also  admitted that  it  was not 

written  in the  ejahar  that he  saw  Champak  being  taken by  police 

and the  villagers.  According to him  the ejahar was lodged  at  about 

10 p.m. It takes 10 minutes on foot to reach  police station  from  his 

house. 
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                                                  (5)  P.W.2 , Sri Pradip Kar deposed in  

his evidence that  on the  day of  occurrence at about 8 p.m.  hearing 

hulla  he   reached  the  P/O.  He heard   that   Kalitara  was  taken  to 

medical  by  police and  Kalitara’s son-in-law  Champak was taken  to 

police station by police.   He  also  noticed Khama Dutta, her husband 

Makhan Dutta and  Kalitara’s  daughters crying.   That  police  seized 

a dao  from  the  side of the  house  and  took  his  signature  on  the 

seizure list.  He  proved  Ext-2 as seizure  list  and Ext2(1) as  his 

signature  .  In   cross-examination   he  admitted  that   the  dao  was 

recovered out  side of the  boundary wall of  Kalitara and  there is a 

street  out  side  the  boundary wall. The  seized  dao  was not  made 

sealed  packed and  labelled in  his presence . 

                                                  (6) P.W.3 Susmita Das in  her  

evidence  stated that  on the  day  of occurrence  at  about 8 p.m.  her 

husband   accused Champak  Das came to her  mother’s house to take 

her, that her  mother  told the accused that  she would stay there  for 

some  more  days.  Then  her   husband  asked  her   baby  but   her 

mother   opposed it.  This was the   cause of   the heated argument 

between  her    husband  /accused  Champak  Das  and  her   mother 

Kalitara Paul.  Then  Champak  applied  dao blows on the  person of 

her  mother. A hue and  cry broke out  which  attracted  the people 

and  police  and her husband  was caught . Her  mother  was taken to 

the   hospital but  on the same day  her  mother  succumbed  to her 

injuries .   In cross-examination  she  stated that  the incident  occurred 

in the  kitchen, that  her  maternal uncle Shaktipada  visited in the 

night , that  on the  following day morning  her   father  and  maternal 

uncle visited the  police station.   That  after 3/ 4 days there after for 

fifteen  days    she   stayed   in   her   maternal  uncle’s  house  at 

Guwahati . It was told by  her  maternal uncle that  praying  for death 

penalty a petition  before  the High Court  would  be  moved.   She 

opposed it  and  therefore,  she  left  her  maternal  uncle’s house. She 

specifically  denied the  suggestion  that  it  was  not  her  husband 

who   applied  dao  blow  on  her   mother.  She   also   denied  the 

suggestion  that  the  incident  was caused  by  some other  miscreants. 
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                                                  (7) P.W.4 Dr. Mofidul Islam Asfar on  

15/8/13 at  2  p.m.   he conducted post  mortem  and found  incised 

wound about 12c.m. X 5c.m X 10c.m.  in the  right  frontal  of neck 

below  the  right  mandible cutting  the skin muscle,  carotid vessal 

and soft  tissues of the neck . Incised wound  about 8c.m.X3 c.m. X 

3c.m.  in the  right  side  upper trunk  on  the back  cutting  the 

paravertebral muscles . Incised wound  in the  left  parictal area of 

skull about  6 c.m.X6 c.m.X4 c.m.  cutting  the bone and  brain tissue. 

Incised wound of the  left frontal scalp 4c.m.X 2c.m.X 4c.m. cutting 

the bone and  brain tissue.   Incised wound 5c.m.X2c.m.X3c.m. in the 

mid  starnal region cutting  the sternam  its half depth  . Fracture of 

the  frontal bone of the  left  side.   Fracture of the  left  parietal  bone, 

fracture of sternum. Intracranial  hemorrhage and  brain  tissue injury 

corresponding  to the  side of the head injuries.   In  his opinion  the 

cause of death  was shock  and hemorrhage as a result  of injuries on 

head  and  neck . The injuries were  antimortem in nature .   Ext-4 his 

report and Ext-4(1)  his signature. According  to him  the  breadth of 

the injury depends  on the  thickness of the weapon force applied and 

the  strength  of the tissue.   He  also  stated that  more then  one 

weapon might have been  used.  

                                                 (8) P.W.5 Narayan Das stated in  his 

evidence that  on the  day  of  occurrence  seeing people in the  house 

of Kalitara  Paul he  visited the P/O  and heard  that  Champak  had 

severed Kalitara. At that time  Kalitara was in the   hospital. Police 

seized  one  bothi dao from the  side of the boundary  wall of  Samir 

Paul.   He  proved Ext-2  seizure list , Ext-2(1)  as his  signature. 

                                                 (9) P.W.6 Sri Pronoy Dutta stated in his 

evidence  that  hearing  hulla he  came out  from his house  and saw 

some  boys holding  Champak  Das and also  noticed  Kalitara Paul 

smeared with blood.    Thereafter  Kalitara was taken  to  hospital and 

he  learnt  from  daughter  of Kalitara  that Champak with  the help of 

a bothi  dao  applied some blows to  Kalitara . Smti Sumita Paul from 

whom  P.W.1 knew the incident  first as come  his evidence  was not 

examined  by  the prosecution  Smti Khama Dutta’s name as witness 
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came in the evidence of  P.W.3  Susmita Das .  She  was also  not 

examined   by   the   I.O.  .  No  petition  was  moved   for   their 

examination  by  the  prosecution   side.  This  Court  filt  it  proper  to 

examine  both of them as Court witness.   

                                              (10) C.W.1 Smti. Sumita Paul  stated in  

her  evidence  that   on the  day  of occurrence at  about 7-30 p.m. 

accused  Champak Das, who happens to be  her elder sister’s husband 

visited her  house  and  he expressed his desire to take his  wife and 

his  son with him .  Then  her mother  told that as Bipadnashini  Puja 

fell on  that  day ,  they  should be  taken on the next day. Therefore, 

Champak wanted to  take  his  son.   But  her  mother  refused.  Then 

a  heated argument   broke out between Champak and her mother  . 

Then  Champak with a bothi dao  applied  blows on  her mother’s 

neck  and her mother  was dragged to  the courtyard.    Seeing the 

incident  she  shouted which attracted    the nearby  people  . They 

caught  Champak. That  when  the  police  came  in the place of 

occurrence    Champak was  handed over  to police .  Police seized a 

bothi dao near the  boundary  wall.   She  also  stated that  her  elder 

sister  had  filed  a  case  against  accused  Champak  Das  complaining 

demand of money by  him.  

                                                (11) C.W.2 Smti Khama Dutta in her  

evidence  stated that  hearing  heated argument  when  he  looked 

through  the  window  from  her  house  she  noticed  Champak Das 

dragging   Kalitara to the  courtyard and inflicting  dao blows on her 

person.   At  that  time   Kalitara’s  daughter  and  the   tenants  made 

shouting.   People came  and  caught Champak.   Kalitara was taken to 

Hospital but  she  died.  She  stated in her  cross-examination  that  she 

was not  cross-examined by  police.  

                                                (12) P.W.7 in his  evidence stated that  

on 14/8/13 at about 8-10 p.m.  some one  informed that  the  wife of 

Samir Paul  had been attacked by her  son-in-law Champak  with a 

dao causing  serious injuries to her  person.   A G.D. entry No-428 

dated  14/8/12 was made.   That  he  was sent  for investigation.   He 

went to the  place of occurrence  with  his  staff.   Reaching  the P/O 

5



he  noticed  that  local people caught hold a person  and when asked 

the person stated  that  his  name  as  Champak Das.   That  villagers 

told that  incident  was  done by  that person.   The said  person was 

sent  to the  police station and the injured Kalitara Paul  was taken  to 

Railway  Hospital.   During  investigation  a  blood  strained  dao  was 

seized.   He proved his  signature as Ext-2(4) in the  seizure list Ext-2. 

Injured succumbed to  his  injury  in  Railway Hospital.  Inquest  was 

done . He  proved  Ext-2 as the inquest report and Ext-2(2) as his 

signature.   He proved Ext-3as the sketch map  and Ext-3(2) as his 

signature.   Ext-4 is the  post mortem  report , Ext-5 is the  charge 

sheet.   In cross-examination  he  admitted  that  in the  sketch map 

the  place  where from  the  seized dao was recovered  has not  been 

mentioned  and  the   accused  was  not   sent   for  recording   his 

confessional  statement.  The accused  was shown  arrested on 15/8/13 

at  11-30 p.m.   He  also  stated that  he  did not  record the statement 

of the Sumita Paul.   But  he  admitted that  statement  of  Smti Khama 

Dutta was recorded.   The  accused person  denied   the indictment 

and  his case  is of total  denial.   

                                               (13) Ld.  Addl. P.P.  Mr. R.Roy  

submitted  before   this   Court   that   the   prosecution   witness 

successfully  proved  that  none but  the  accused had committed the 

gruesome murder  of his  mother-in-law Kalitara Paul.   The medical 

evidence  supported  the   oral  evidence   of  the   other   prosecution 

witnesses.  Mr. Roy prayed for  capital  punishment  for  the  offence 

committed by  the  accused. 

                                               (14)  Mr. D. Saikia who  was assisted by  

Ld.  counsels namely  Mr. B.B. Sarkar, Mr. B. Bordoloi and Smti S. 

Awarwalla  contended first  before  the  Court  that  the entry of G.D. 

Entry  by  police has not  been  proved  and there was a gape between 

the time of alleged incident and time of   lodging of F.I.R.  and the 

F.I.R. does not disclose that  the  informant  first  knew  about the 

incident  from  his  daughter over  telephone. According to Mr.  Saikia 

the  investigation  started before  filing  of a formal F.I.R.  before 
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police. Therefore,  that  part of the  investigation  done before  filing 

of the  F.I.R. vitiated the prosecution case.  

                                                (15) P.W.7 I./O.  Narayan Saikia stated  

in his evidence  that  on 14/8/13 after knowing about the  incident 

over phone  a G.D. entry No 428 dated 14/8/13 was made  by Binod 

Chatia.   Then  investigation  started.   It is  true that  the  copy of the 

G.D. entry was not  produced  before  the Court.   There was  no 

suggestion to I/O  P.W.7  that  G.D. entry  did not contain the name 

of the assailant. Defence took the  plea  of  non production  of the 

G.D. entry as  the  weapon  to   defend  the case.  But  no effort  was  

made  by the  defence to bring  the  copy  of G.D.  entry before  the 

Court  with  its  original  register at  the time of trial.  Thus , none 

production of the G.D. entry  can not  be  the only  factor  to  doubt 

the  prosecution  story.  

                                                 (16) On the other hand    it  reveals that  

the seizure  list  Ext-2 was prepared on the basis of the  G.D.  entry 

No- 428 dated 14/6/13.   It was  held in  Animireddy Venkata Ramana 

and  Ors Vs.  Public Prosecutor , H.C. of A.P.  Hon’ble Apex Court 

held that  non production of  General Diary  by  itself can not  be a 

ground for  disbelieve the  entire prosecution case particularly  when 

apart from   solitary  statement  made  by  P.W.3 in his  note, not  the 

evidence  has been  brought  on the  record  to show  that  statement 

of  any  witness  had been recorded  U/S 161 of Code .  

                                                 (17) From the  aforesaid  discussion  it  

appears  that  investigation  started with  recording of G.D. entry No-

428 at  11 p.m. on 14/8/13. the F.I.R. in this case is mere testimony 

only and it was filed without abnormal delay.    

                                                (18) The next  contention of Mr.  Saikia  

was that  the  injuries  found  in the body of the deceased  must be 

caused  by   several  weapons  as  the   injuries  were  of  different 

dimensions  .    On  the  other  hand   prosecution   case  is  that   the 

accused Champak Das  used only  one  bothi  dao to  assault   the 

deceased.   On meticulous examination  of the  post mortem  report 

and the evidence of P.W.4 Dr.  Mofidul  it  reveals that  the deceased 
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got   incised wounds  on the  scalp, sternum and  right side of the 

upper tunk of the  back  and  right  front  neck below  the  right 

mandible.  All the  incised injuries were of  different  in   size and 

depth. 

                                                 (19) To a question  raised by the  Ld.  

defence  counsel during his  cross-examination P.W.4 doctor replied 

that breadth of injury depends on the  thickness of weapon,  forced 

and  strength of the  tissue.   At the time  of the  incident  the deceased 

definitely  tried to  escape  from the  scene and therefore,  she  moved 

her  body  parts  with great strength which also put  difficulties  to 

strike the assailant  as he wished .   In such situation it can  not be 

expected that  the  accused while  applied  the  same  force in  every 

blow with  the  weapon.   Therefore,  this  contention  raised by  the 

Ld.  advocate  for the  defence is not  impassive. 

                                              (20) Mr. Saikia  further  submitted that  

the  bothi dao  was seized out side  the boundary and the  I/O  P.W.7 

did not  spot the area where from  the bothi dao  was seized in his 

sketch map.   Moreover the  seized bothi  dao  was not  produced 

before  this  court and the seizure list was  not  sent to F.S.L  for 

serological test.   The accused was  caught at  the  place of occurrence 

and a blood strained  bothi dao  was also seized through  Ext-2.  Here 

it  is  to be mentioned  that  out  of  mistake  the  Ld.   addl.  P.P. 

exhibited both  the seizure list   and the  inquest  report   as  Ext-2. 

P.W.6 Pronoy Dutta who  is  not any way related to the  informant . In 

his  evidence  he  stated that  reaching the  P/O he  noticed some boys 

holding  Champak and  he  also  noticed  blood strained  body of 

Kalitara Paul.   P.W.7 I/O  also  in his  evidence  stated that  reaching 

the P/O  he  noticed that  a person was held  by  the  villagers and 

when  asked the  person  identified  himself as Champak Das.  P.W.2, 

5,and 6 stated that  in their presence  bothi  dao  was recovered out 

side the  boundary wall.  The accused might have threw the weapon 

out  side  the boundary wall after   committing   the   offence, to have 

the  police  and  public  perplexed  .   No  question  was   put   to  the 

prosecution  witness  by   the   defence  to  show   the   distance 
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between  the  deceased found lying and the place  where  the bothi 

dao was lying .   Incident  occurred in  presence  of P.W.3 Susmita 

Das  and C.W.1 Smti  Sumita  Paul.    Both  P.W.3 and  C.W.1 are 

sisters  and  P.W.3  is  the wife   of  accused Champak Das.    The 

defence  failed to  shake the credibility  of  their  evidence . Therefore, 

they   appears  to  be   natural   witness.   In   such   circumstances 

examination of the  blood strained found in the seized dao in  FSL can 

not  be a determining  factor to  decide the  case. Moreover  according 

to prosecution  to commit  the  offence one  weapon  was used and 

that  was one bothi dao. There is  no  dispute about  the size , shape 

and  identity  of the  weapon used to  commit   the  crime by the 

accused. In such circumstances non production of the  same  is not 

fatal to the prosecution.  

                                                (21) Mr. Saikia  next contended that  

there is no  evidence   that  at  the  time  of the  arrest  of the  accused 

person  his wearing apparel  were smeared with  blood.   Mr. Saikia 

submitted that  there are more then one  injuries found in the  dead 

body  of  the  deceased.  In   such   cases   had   the   accused  been 

committed  the   offence   his   wearing  apparel  should  have  been 

smeared with  blood.   If  we go  through  the evidence  it  will be 

seen  that  the accused caught  hold the  deceased  in the  kitchen  and 

the  deceased was  dragged to her  courtyard by  the accused.   In such 

circumstances  the  deceased  had tried to  escape  from  the scene 

and also to escape from the  clutch   of the accused. In  such  situation 

the  accused applied dao blows  on the person of the deceased.  In 

such  situation  the distance between  the deceased  and the accused 

may  not be close to get  the  wearing apparel  of the accused smeared 

with blood.   Moreover no  question  was put to the I/O  as  to why 

the I/O  did not  find it to be not justified  to seize the wearing  apparel 

of the  deceased .  Therefore,  this  contention  raised by  the  Ld. 

counsel for the  accused found to be  not  impressive .   Mr. Saikia 

further  contended  that  the evidence of  C.W.2 Khama Dutta is not 

acceptable as she  was   admittedly not  examined  by  the  I/O . I/O 

P.W.7 stated in  his evidence  that  he  examined  Khama Dutta wife 
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of  Adhar Dutta  on the  other hand  C.W.2  Khama Dutta also stated 

that  she  was not examined by  police.   In fact in such circumstances 

the  evidence  of C.W.2can not be  acceptable. 

                                                 (22) Mr. Saikia  further  submitted that  

the materials in the  evidence  of  P.W.3 that  her sister Sumita was 

present   at   the  time   of  the  incident   was  a  new  development. 

Therefore,  the  evidence  of C.W.1 Sumita Paul  not to be  accepted. 

I/O P.W.7 stated in his evidence that  he  did not  examined  Sumita 

Paul. On the other hand Sumita Paul stated that she  was examined by 

police and she  had deposed the same way  as  deposed  before  the 

Court.   Sumita Paul  is  none but  the daughter  of the deceased. 

There was  no explanation  in  the evidence of I/O . P.W.7 stated that 

at  the  time  of the incident where Sumita Paul was.  Since Sumita 

Paul  is  an  unmarried   daughter  of  the  deceased  and   there  is  no 

materials to show that at the  time of the incident she was out of  her 

house, therefore, definitely she was  at  her  house  at  the  time of  the 

incident.   Therefore this contention raised by the  Ld.  counsel for the 

defence is  found not  impressive.  

                                               (23) P.W.3  Susmita Das is the wife of  

the   accused  Champak  Das.  In   her   evidence   she  supported  the 

prosecution story and at  the  same  time  she  also  stated that  she 

expressed her anguish to her maternal uncle when  the maternal uncle 

told her  that  he  would  file  petition  before  the  Hon’ble High Court 

praying  death  penalty  of her husband  for the  offence  of  murder 

committed by  him.  It shows  that  P.W.5 did not  take  the side of 

the  prosecution  and  depose  falsely  against  her  husband Champak 

Das.   It has also  came  in the  evidence  that  P.W.3 filed  a case 

against  Champak Das complaining demand of money from  her  by 

the  accused  person.  But  the   situation   occurred  just   before  the 

incident  on  that  fateful  late  evening it   does  not   show that   the 

relation ship  between P.W.3 Susmita Das  and her husband  Champak 

Das was of such a nature  that  she hated accused  Champak Das. The 

incident occurred within the four walls of  the  house of the P.W.1 

Samir Paul , in such  situation  the members of the house are natural 
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witness . We can not discard  the evidence of  the  housemate who 

present at the time  of  the  incident  only  because of  that  they  were 

closely related to  the deceased.     

                                                 (24) It  was held  in  Dilip Singh  and  

Ors. Vs.  State  of  Punjab ; (1954)  1  SCR  145 by Hon’ble Apex 

Court  that-  A witness is  normally  to be  considered  independent 

unless  he   or  she  springs  from  sources  which   are   likely  to  be 

tainted  and  that  usually  means  unless the  witness  has  cause, such 

as  enmity against  the  accused, to  wish  to  implicate  him  falsely. 

Ordinarily a close relation  would be the  last to  screen the real culprit 

and  falsely  implicate  an  innocent  person.   It is  true ,   when 

feelings run high  and  there is personal  cause for  enmity,   that  there 

is  a  tendency  to  drag in an  innocent  person against  whom a 

witness  has a grudge along with  the guilty,  but  foundation must  be 

laid  for such a  criticism  and the  mere  fact  of  relationship  far from 

being a foundation  is often a sure  guarantee of truth.  However we 

are  not attempting  any  sweeping generalization  . Each  case must 

be  judged on its  own  facts.  Our observations  are   only made to 

combat what is  so  often  put  forward  in  cases before  us as a 

general rule of  prudence . There is no  such  general rule.   Each  case 

must be  limited and be  governed by  its  own  facts.

                                                 (25) In  his statement  recorded U/S  

313 Cr.P.C.  the accused person did not  project  any  circumstance to 

doubt his  presence at the time  of the  incident  in the  house of  his 

father-in-law  .  By  putting  the  suggestion  to  P.W.3   the  defence 

wanted  to  show  that   deceased  kept  contact  with  some  antisocial 

persons .  This suggestion fails to  project any circumstances to  doubt 

the  prosecution  story.  Mere  denial  to  an  established  fact   by  the 

accused  is not enough to dislodge the statutory  inference against  the 

accused .  It is true that in criminal cases  if the  accused  does not 

take  the burden to prove facts  it is  the  duty of  the  prosecution to 

prove  the  case  beyond all  reasonable   doubt.  But  the reply  of  the 

accused to the incriminating circumstances has effective value . In our 

case  at the  time of the incident  P.W.3, C.W.1 deceased and  accused 
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present  in  the   kitchen  of  the   deceased.   P.W.1 and C.W.1  gave 

positive evidence  against the accused . In such circumstances mere 

plea of  innocence to the alleged  facts is  not enough to  draw an 

inference   against   the   accused.  Presumption   and inference   got 

legitimacy U/S 114 Evidence Act 1872. 

                                                (26) In Vijay Kumar Arora Vs. State  

Govt. of NTC of  Delhi ; (2010) 2 SCC 353 the Hon’ble Apex Court 

held that-  Although   there  should not  be  in missing links  in the 

case, yet it is  not essential  that each  of the  links must appear on the 

surface of the  evidence  adduced  and some of these links may  have 

to be  inferred from the  proved facts. In  drawing  this inference ,  the 

Court must  have regard  to the common course of natural events  and 

to  human conduct and  their  relations to  the  facts of the  particular 

case. The  court  therefore  has  to  consider the effort of the proved 

facts. 

                                                 (27) In State of  U.P. Vs.  Krishna  

Gopal  and Anr :  AIR 1988 SC 2154 the  Hon’ble Apex Court  held 

that – Doubts  would be can not reasonable  if they are  free from  zest 

for  abstract speculation .   Law can not  afford any  favourite other 

then  truth . To constitute  reasonable  doubt  it  must be  free from 

overt  emotional  response  .  Doubts   may  be   actual  or  substantial 

doubts   as  to  the   guilt  of  the  accused  person   arising   from the 

evidence  ,  or   from  the   lack  of  it  ,  as  opposed  to  mere  vague 

apprehension . A reasonable doubt  is not  an imaginary , trivial or a 

merely  possible doubt, but  a  fair doubt  based  upon  reason and 

common sense .   It must  grow out  of the  evidence  in the  case. The 

concept  of  probability , and the degrees of  it,  can not   obviously be 

expressed   in terms units  to be  mathematically  enumerated  as to 

how  many  units  constitute  proof  beyond  reasonable  doubt.   There 

is   an  unmistakable  subjective   element  in  the  evolution  of  the 

degrees  of probability  and the  quantum of the  proof .  Forensic 

probability   must , in the  last  analysis, rest  on a robust common 

sense and ultimately,  on the  trained institutions of the judge.   While 

the protection  given by the  criminal  process  to the  accused -person 
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is not to be eroded , at  the  same time , uninformed legitimisation of 

trivialities   would  make   a  mockery  of  administration  of  criminal 

justice.”                     

                                               (28) The  prosecution  has been  able to  

prove  that  on the  day  of occurrence  the  accused person visited her 

in-laws house to bring  his  wife  P.W.3 Susmita Das and  his minor 

son but  when  the deceased did not  allow  him  to  take  even his 

minor  son the accused  became furious and started quarreling  with 

the  deceased and  thus a heated argument  broke out  between  the 

deceased and the  accused. The  quarrel went to the  extent  that  the 

accused could not kept his patient  and  applied  some blows  with a 

bothi dao on the  person  of his mother-in-law deceased  Kalitara Paul. 

Deceased Kalitara Paul immediately was  taken to  hospital but  she 

succumbed to her  injuries. The incident occurred in  the  kitchen . 

Accused  picked  up  one  bothi  dao  and  used  the  same  to  hit  the 

deceased . Thus there was no pre meditation to cause fatal blows with 

deadly weapon to the deceased. Incident  occurred out of a sudden 

quarrel . Therefore,  the  materials  in the case  record do not attract 

offence U/S 302 I.P.C.   The materials attract offence U/S 304 (Part-I) 

of I. P.C.  Therefore, the accused  person is convicted U/S 304(Part-I) 

of I.P.C.  There is no  scope to extent of benefit of section 360 Cr.P.C. 

to the  accused person.   Heard the accused person on the point  of 

sentence . No previous conviction is proved. The  accused person has 

a family with a small boy and he  has some  other  liabilities. In such 

situation  I do not feel that  he  deserves life imprisonment. 

                                                (29) However,  in view of the gravity of  

the  offence  the  accused person is sentenced to suffer R.I. for 10 

years and fine of Rs.  10,000/- i.d. R.I.  for   6 months.   The period 

already in jail by accused in this case  be set off. The State must pay 

Rs.  1 lakh compensation  to the  legal  heirs of the deceased  U/S 

357(A)  Cr.P.C.   through   the  District  Legal  Service   Authority  , 

Nagaon. 
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                                                Given under my hand and seal of this  

Court on this 21st day of November 2014. 

 

                 

                                                             Addl. Dist. & Sessions Judge

                                                                   Hojai, Sankardev Nagar.  

Appendix

The prosecution witnesses are :

 1.  Sri Samir Paul-- ---P.W.1  

2.  Sri Pradip Kar ----- P.W.2 

3    Smti Susmita Das--- P.W.3 

4.  Dr. Mofidul Islam Asfar-- P.W.4 

5.  Sri Narayan Das ------- P.W.5 

6.  Sri Pronoy Dutta ------P.W.6  

7.  I.O. Narayan Saikia---P.W.7. 

The Court Witnesses are : 

 1. Smti  Sumita Paul---- C.W.1 

2. Smti Khama Paul ----C.W.2  

The exhibited documents are 

1. Ext-1 ----Ejahar 

2. Ext-2 ----Seizure list 

3. Ext-2-----Inquest report 

4. Ext-3----Sketch map 

5. Ext-4 ----Post mortem report. 

The Defence witness and exhibits : Nil 

                                                                Addl. Dist. & Sessions Judge 

                                                                    Hojai, Sankardev Nagar. 
Dictated & corrected by me 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar.  

Monuj.  
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