
1

IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

Sessions(T-1) case No- 14/2017
State of Assam

Vs
Tutu Hira -Accused person

Present : 
Sri M. Kalita, A.J.S.
Addl. Dist. & Sessions Judge
Hojai, Sankardev Nagar.

Ld. Advocate for the Defence: Mr. M.K. Kotoki.
Ld. Advocate for the State: Mr. A.J. Saikia. 
Evidence given on: 11/05/17, 08/06/17, 20/07/17, 17/08/17
Argument heard on: 15/09/2017
Judgment delivered on: 22/09/2017.

             Judgment 

1. As reflected in the Case Record, the prosecution’s story is that, on 

10/11/16 at about 8.15 A.M. the then I/C of Akashiganga Patrol Post, 

under Doboka P.S., S.I. Rajib Kumar Nath made the G.D. Entry bearing 

G.D. Entry No. 166 dated 10/11/17 after getting the verbal information 

from Dimbeswar Hira, regarding the assault committed on his father 

Madhubar Hira. At that time Dimbeswar Hira also brought Madhubar 

Hira to the Patrol Post. So after preparing G.D. Entry, the I/C Rajib 

Kumar Nath (P.W. 8) referred the victim to Doboka C.H.C. and from 
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Doboka C.H.C. the victim was referred to B.P. Civil Hospital, Nagaon. 

On the same day at about 10-20 A.M. the I/C himself received the FIR 

from informant  Dimbeswar  Hira.  The  informant  lodged  the  FIR by 

stating inter alia that about 10 days ago, the priest of Haldiati Shiv 

Mandir,  Sri.  Gobin  Hira  handed  over  a  “Bina”  (  a  wooden  musical 

instrument) to his father for repairing. On 10/11/16 at about 5.30 P.M. 

accused came to his residence to take back the said “Bina” from his 

father.  When his  father  refused to  give  the  “Bina”  to  the  hand of 

accused Tutu Hira, then the accused tried to forcibly take away the 

“Bina”. Then he somehow took away the “Bina” from his father and 

gave a blow on the head of his father by the said “Bina”. So his father 

sustained grievous injury. Due to presence of neighboring people, the 

accused fled  away.  The victim was brought  to  Akashiganga P.P.  in 

critical  condition.  He  was  referred  to  Doboka  hospital  and  from 

Doboka hospital, the victim was referred to B.P. Civil Hospital, Nagaon 

and  the  victim  Madhubar  Hira  died  on  the  same day  at  B.P.  Civil 

Hospital during the time of treatment.  

2. After receiving the aforesaid FIR, the I/C of Akashiganga P.P. made 

another G.D. Entry bearing 168 dated 10/11/16 and forwarded the FIR 

to the O/C of Doboka P.S. The I/C himself investigated the case. After 

receiving  the  FIR,  the  O/C of  Doboka P.S.  registered the  case  u/s 

325/302  IPC  and given  endorsed  the  case  for  investigation  to  I/C 

Akashiganga. Patrol Post. During the period of investigation, the I/O 

seized the “Bina” on being produced by Smt. Urmila Hira which was 

used by accused for giving the blow on the person of the victim in 

presence of witness. The I/O inspected the place of occurrence. After 

death of victim, the Post Mortem was also done at B.P. Civil Hospital 
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after conducting the inquest by S.I. Rajib Kumar Nath (P.W. 8). The 

accused was also arrested and forwarded him to jail. And on close of 

the  investigation,  the  I/O  submitted  the  charge  sheet  against  the 

accused u/s 302 IPC.    

3. After appearance of accused person the case was committed by Ld. 

Lower Court. Thereafter, the case was taken up for trial by this Court. 

On the basis of material on the relevant documents of the C.D. and 

C.R. the charge was framed u/s  302 IPC. Then the contents of the 

charge was  read  over  and explained to  the  accused to  which  the 

accused pleaded not guilty and claimed to be tried. 

4. During the trial,  the prosecution has examined as many as 8 P.W.s 

including the informant, Medical officer and the Investigating officer to 

bring home the case. Then the accused has been examined U/S 313 

Cr.  P.C. The defence case is  total  denial.  Moreover,  no witness has 

been examined by the defense.

Point for determination of the case.

(i) Whether the accused committed murder of the victim Madhubar 

Hira by intentionally causing his death at the time of occurrence? 

Discussion, Decision and Reasons for Decision
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5. During the trial,  it  has come to the light that, the prosecution has 

levelled the charge against for committing the murder of the victim by 

intentionally causing his death. The accused forcibly took away the 

“Bina” from the hand of victim and then the accused gave a fatal blow 

on the back side of the head of the victim. The prosecution’s charge is 

also that the accused intentionally gave the blow by the “Bina” on the 

head and the victim sustained fatal injury by the said blow and the 

victim died at  the hospital  during the course of  treatment.  On the 

other hand, the defence version is total denial. Defence plea is that, 

actually no such blow was given by the accused. Rather, the victim 

who was under influence of intoxication fell on the road and sustained 

such fatal injury.  

6. So in view of  the above position of  the material  fact  found in the 

record, I like to briefly discuss the evidence of P.W.’s to decide whether 

the evidence of P.W.’s is able to prove the charge levelled against the 

accused.  

7. For  just  and proper  appreciation  of  evidence,  I  like  to  discuss  the 

evidence of Medical  Officers  first.  P.W. 5, is  the Medical  Officer Dr. 

Mukut  Bora who had conducted the Autopsy on the dead body of 

deceased. He has deposed that on 10/11/16 while he was working as 

Senior  Medical  &  Health  Officer  at  B.P.  Civil  Hospital,  Nagaon,  he 

conducted the Post Mortem on the dead body of Madhubar Hira, a 

male  body  of  65  years  old  on  the  basis  of  police  requisition  in 

connection with Doboka P.S. Case No. 320/16. The dead body was 

identified by UBC Nripen Ch. Borah and by Dimbeswar Hira. During 
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examination, he found, one laceration on left ear with bleeding from 

ear cannel. There was the fracture of temporal band and inter carnival 

hemorrhage.  The injuries  were  antimortem in  nature.  The time  of 

death was more than 3 hours. As per his opinion, the cause of death 

was due to shock and hemorrhage as a result  of  head injury.  The 

medical officer (P.W. 5) has also proved the Post Mortem Report as 

Ext. 2. 

8. During the cross examination of Medical Officer (P.W.5), the Medical 

officer has deposed that, he did not mention the nature of weapon 

used for causing the injury.  

9. On meticulous  examination  of  Post  Mortem report  (Ext.  2)  and on 

appreciation of evidence of medical officer (P.W. 5), it is found crystal 

clear that the victim sustained fatal injury on his head because there 

was  the  bleeding  from  ear  cannel  and  there  was  the  fracture  of 

temporal bone and inter carnival hemorrhage. So it is clear that the 

victim  died  due  to  sustaining  the  head  injury.  Moreover,  the  Post 

Mortem was done on 10/11/16, on the date of alleged occurrence.

10. Now I like to discuss the evidence of other P.W.’s to decide whether 

the fatal injury was caused by accused or not.   

11. P.W.1, Dimbeswar Hira is the informant. He has deposed that on the 

date  of  occurrence  at  about  5.30  A.M.  when he  was  sleeping,  he 
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heard a hue and cry in his residence. He immediately came out from 

the house and fount that the accused had already laid down his father 

on ground by causing death. Accused had given the blow by “Bina” on 

his head, back of the body and near the ear. Then the accused fled 

away at the advice of his elder brother Khutiram Hira. Then he (P.W. 

1) immediately informed the matter to Haldiati Patrol Post. Then the 

police referred the victim to the Doboka Hospital and thereafter the 

victim was referred to Nagaon Hospital and on the same day his father 

died. Then he lodged the FIR on same day. He also came to know 

from his mother that the accused assaulted his father as the accused 

tried to take away the “Bina” from the hand of his father. 

12. In the cross examination, P.W. 1 has stated that he has not seen the 

“Bina”  (a  wooden  musical  instrument)  at  the  court.  The  FIR  was 

written by a police personnel. He did not state before the police that 

the accused fled away at the advice of Khutiram Hira. Priest Gobin 

Hira had asked the accused to take the “Bina” from the hand of his 

father. 

13. P.W. 2, Thaneswari Hira has deposed that on the date of occurrence at 

about 5 A.M. she went to the residence of informant by hearing the 

alarm and at that time she met the accused in front of her door gate. 

At  that  time,  the  accused  had  a  “Bina”  in  his  hand  and  accused 

returned back to the residence of Madhubar Hira. At that time, she 

also saw that accused gave a blow by Bina on the head of Madhubar 

Hira. Madhubar Hira immediately fell on the ground. By giving another 

blow accused fled away at the advice of his elder brother Khutiram 

Hira. Madhubar Hira died at the hospital. She was brought to court by 
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police for recording her statement by Magistrate and she has proved 

the statement as Ext. 1. 

14. In  the  Cross  examination,  P.W.  2  has  deposed  that  she  was 

interrogated by the police at the residence of informant. She has not 

seen the “Bina” (a wooden musical instrument) at the court. 

15. P.W. 3, Urmila Hira, the daughter-in-law of victim, has deposed that on 

the  date  of  occurrence,  at  morning  accused  had  came  to  their 

residence to take away the “Bina” (a wooden musical instrument) from 

her father-in-law. Then due to non completion of repairing work, her 

father-in-law  refused  to  give  the  “Bina”  to  the  accused.  Then  the 

accused immediately forcibly took away the “Bina” forcibly from her 

father-in-law.  Then  her  father-in-law  followed  the  accused.  Then 

accused again returned back and gave a blow by the said “Bina” on 

the head of her father-in-law. She witnessed the incident. Accused fled 

away at the advice of his brother Khutiram Ram Hira. Then the victim 

was brought to Hospital. But the victim died at hospital. 

16. In the cross examination, P.W. 3 has deposed that, she cannot say by 

whom the accused was directed to bring the Bina from her father-in-

law. But the “Bina” was used at the Shiv Temple. 

17. P.W. 4, the priest of the Shiv Temple Gobin Hira has deposed that 

about 2 days before the occurrence, one Bina was given to the victim, 

Madhubar Hira for repairing. On the date of occurrence, the accused 
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was directed to take back the “Bina” from the hand of Madhubar Hira. 

At the morning, accused went to the residence of Madhubar Hira. And 

after  returning to his  residence,  the accused told  him that  he had 

come after making quarrel with the victim. Then he threatened the 

accused. At that time, accused admitted before him (P.W.4) that he 

had killed the victim (Madhubar Hira). Then after asking accused to 

stay and wait at his residence, he went to the residence of Madhubar 

Hira and found the victim lying with pool of blood. Then the daughter-

in-law of Madhuban Hira informed him that the accused had given a 

blow on his father-in-law and brutally assaulted him. Then Madhubar 

Hira was brought to the hospital.  But he succumbed to injury and 

police arrested the accused. 

18. In the cross examination, P.W. 4 has admitted that he was the priest 

of the temple and he has not seen the “Bina” at the court. He did not 

witness the occurrence. He came to know about the incident from 

Urmila Hira only.  

19. P.W. 6, Purneswar Bora has deposed that, on the date of occurrence, 

informant Dimbeswar Hira  had informed him regarding the causing 

death  of  his  father  Madhubar  Hira  by  accused  Tutu  Hira.  He 

immediately went to the residence of Madhubar Hira. But Madhubar 

Hira had already been brought to Civil Hospital. When police seized 

the Bina (a wooden musical instrument), then he was present and he 

signed on the seizure list. He has proved the seizure list as Ext. 3. 
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20. In the cross examination, P.W. 6 has stated that, he had no idea about 

the facts written in the seizure list. But the “Bina” was seized from the 

residence of Madhubar Hira. 

21. P.W. 7, Bali Ram Hira has deposed that, on the date of occurrence at 

morning  when he was  working  at  paddy  field,  then  he  heard  the 

utterance made by the daughter of Madhubar Hira. The daughter of 

Madhubar Hira told that, accused Tutu Hira had killed her father. Then 

he immediately came to the residence of Madhuban Hira and found 

Madhuban Hira lying on the ground on the Verandah (portico). Then 

he advised the family members to bring the victim to the hospital. But 

the victim died at the hospital.  He saw the blood coming from the 

head of Madhubar Hira. 

22. In the cross examination, P.W. 7 has stated that, at about 5.30 A.M. 

on the date of occurrence, the daughter of the victim informed him 

about the incident. He was interrogated by police at the residence of 

victim. 

23. P.W. 8, S/I Rajib Kumar Nath, the Investigating Officer has deposed 

that, on 10/11/16, while he was working as In-charge at Akashiganga 

Patrol Post, then Dimbeswar Hira brought his father Madhubar Hira in 

injured condition. Then he prepared the G.D. Entry bearing G.D. Entry 

No. 166 dated 10/11/16 and referred the victim to Doboka Hospital. At 

that time Dimbeswar Hira informed him that, accused Tutu Hira had 

killed his father by giving the blow with a “Bina”. Then the victim was 

referred to Nagaon Hospital for better treatment. On the same day at 
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about  10.20 A.M.  he received a written FIR from Dimbeswar Hira. 

Then he interrogated the informant. Then he prepared the G.D. Entry 

and forwarded the FIR to Doboka P.S. for registering the case. And 

after getting endorsement note by O/C Doboka P.S., he immediately 

went to the place of occurrence. He inspected the place of occurrence 

as shown by the informant. He interrogated the witnesses. Then he 

seized the “Bina” on being produced and identified by Urmila Hira in 

presence  of  witnesses.  On  that  day,  he  received  the  information 

regarding the death of the victim at B.P. Civil Hospital at Nagaon. So 

he went to the hospital and issued the requisition for conducting the 

Post Mortem. He had already conducted the inquest on the dead body. 

Then he returned back and arrested the accused Tutu Hira. And after 

interrogation, he forwarded the accused to the jail. On 23/11/16 he 

recorded the statement of Thaneswari Hira. On 26/12/16, he collected 

the  Post  Mortem report.  And  then he  submitted  the  charge  sheet 

against the accused u/s 302 IPC. He has proved the charge sheet as 

Ext. 4, the seizure list as Ext. 5 and the FIR as Ext. 6. He has also 

proved the sketch map as Ext. 7 and the inquest report as Ext. 8. He 

also  proved  the  Seized  “Bina”  (a  wooden  musical  instrument)  as 

Material Ext. (Ka). 

24. In the cross examination, P.W. 8 has admitted that the informant put 

the thumb impression on the FIR and there was no signature of the 

writer. No article was seized from the hand of accused. The seizure 

witnesses were not the resident of same village of the victim. There 

was no blood stain on the “Bina” (seized article).    
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25. From the above discussion of evidence of P.W.’s, it is found that P.W. 1, 

the informant, P.W. 2, Thaneswar Hira and P.W. 3 Urmila Hira are the 

eye  witnesses.  They  have  disclosed  which  unequivocal  word  that, 

accused Tutu Hira gave the blow on the head of Madhubar Hira and all 

of  them  witnessed  the  incident  from  the  close  range.  They  have 

further stated that, the incident occurred when the accused had come 

to the residence of victim to take away the “Bina” which was used at 

Shiv Temple. As the victim refused to hand over the Bina to the hand 

of accused, so accused took away the “Bina” from his hand and gave 

the fatal blow by the “Bina”. 

26. P.W. 4 Gobin Hira who was the priest  of  the said temple has also 

disclosed that he advised the accused to bring back the Bina from 

Madhubar Hira (the victim) and accused disclosed before him that he 

had killed the victim by the said Bina. He has further disclosed that 

after getting information, he came to the residence of Madhubar Hira 

and found Madhuban Hira lying on the ground with pool blood. He 

also came to know about the incident from the daughter-in-law of the 

victim.  So,  it  is  found that  the  evidence of  P.W.  4  has  sufficiently 

corroborated the evidence of P.W. 1, P.W. 2 and P.W. 3. The evidence 

of P.W. 4 is found very much consistent with the evidence of P.W. 1, 

P.W. 2 and P.W. 3. Because he heard about the incident from none 

other than accused and accused admitted the incident before him by 

disclosing that he had killed the victim by giving the blow with “Bina”. 

27. P.W. 6 is the seizure witness and in his presence, the police seized the 

“Bina”. P.W. 7 Bali Ram Hira who came to the residence immediately 

after the occurrence and found the victim lying on the Verandah. He 
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also saw the blood coming out from the ear. So their evidence is also 

found very much consistent with the evidence of P.W. 1, P.W. 2 and 

P.W. 3. 

28. In  the  cross  examination,  the  defence  has  failed  to  bring  out  any 

major contradiction in their evidence. Moreover, after scrutinizing the 

evidence of such P.W.’s in reference to their statement made before 

police, I find that there is no any material contradiction or infirmities in 

their evidence. So whole evidence of P.W. 1, P.W. 2, P.W. 3, P.W. 4 and 

P .W. 7 is found reliable and trust worthy. As the evidence is very 

much consistent with the medical evidence and the evidence of I/O, 

so I do not find any justified ground to disbelieve their evidence. The 

evidence is  found beyond reasonable  doubt.  Hence,  it  is  found as 

credible  evidence.  It  is  also  found  crystal  clear  that  the  ocular 

evidence has been sufficiently corroborated by the Medical evidence. 

So I also do not find any ground to disbelieve the Medical Evidence 

the credible evidence, the prosecution has succeeded to prove that 

the accused gave the fatal blow by the “Bina” on the person of victim 

and  the  victim  succumbed  to  injury  during  the  course  of  medical 

treatment  on  the  same  day.  And  the  injury  was  sufficient  in  the 

ordinary course of nature. 

29. In this connection, I like to mention the submission made by the Ld. 

Defence Counsel by countering the submission of Ld. Addl. P.P. The 

Ld. Defence Counsel has vehemently submitted that the seized article 

was  not  recovered  from  the  hand  of  accused.  The  I/O  failed  to 

mention the exact name of the seized article. As per defence version, 

the victim died as there was a scuffle between the victim and accused. 
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The victim did not die due to assault by the “Bina”. Because the I/O 

has revealed that he did not find blood stain on the “Bina”. The I/O 

has also revealed that there is also no print of hand of accused on the 

seized article. There was no eye witness of the occurrence and the 

victim died due to sustained injury for felling down on the road. So 

accused is not responsible for the death of the victim. But in view of 

the substantive and corroborating evidence of the P.W’s, the ground 

raised  by  the  defence  is  found  not  acceptable.  Because  the 

prosecution  has  proved  the  fact  with  the  material  of  beyond 

reasonable doubt that the accused caused death by giving the fatal 

blow  at  the  relevant  point  of  time.  There  is  no  any  material 

contradiction in the evidence of P.W. 5.

30. Now I like to appreciate the evidence in the light of the definition of 

culpable homicide amounting to murder for which the accused has 

been charged.  And analysis  of  prosecution’s  witnesses,  the core of 

which have been noticed above would go to show that there are 3 eye 

witnesses of the occurrence. P.W. 1, P.W. 2 and P.W. 3 who in clear 

terms  had  deposed  that  in  the  course  of  an  altercation  that  had 

developed between the accused and deceased at the point of time. 

The accused had given the fatal blow on the back side of the head 

with  “Bina”  (a  wooden  musical  instrument).  P.W.  Dimbeswar  Nath 

immediately informed the matter to the I/O. P.W. 6 and P.W. 7 are the 

witnesses  who  came  to  the  place  of  occurrence  after  getting 

information. They found the dead body of the deceased in the portico 

of the residence of informant. So there is reasonable ground to solely 

rely on the evidence of eye witnesses P.W. 1, P.W. 2 and P.W. 3. 
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31. From the evidence on record, it  can be gathered that the accused 

committed the crime with out pre-meditation in a sudden fight and in 

the heat of sudden altercation. However, the offender is not to take 

any undue advantage of the situation or act  in a cruel  or  unusual 

manner.  In the present case, there is no evidence of any previous 

enmity between accused and the deceased. Both are the resident of 

same village. There is also no evidence of any pre meditation on the 

part  of  the  accused  to  cause  the  death  of  the  deceased.  On  the 

contrary there is positive evidence on record to show that there was 

the altercation and exchange of few words between the accused and 

the deceased and at some point of time, being encaged, the accused 

had dealt a blow by “Bina” on the back side of head of victim. Regard 

must also be made to the fact that the single injury was caused to the 

deceased as evident from the medical evidence. Taking into account of 

all  aforesaid facts  and circumstances,  my considered view that the 

present case would be covered by the 4th exception to the Section 300 

IPC and therefore the act committed by the accused though culpable 

would not amount to murder. The proper provision of the Indian Panel 

Code under which the case should be held liable in my considered 

view would be Section 304 and not by Section 302 IPC. Having regard 

to the weapon used and the part of  the body of the deceased on 

which  injuries  were  caused,  I  am  of  the  view  that  it  would  be 

reasonable  to  attribute  to  the  accused  the  requisite  intention  of 

causing such  bodily  injuries  which  the  accused knew was likely  to 

cause death. That used of the “Bina” (a wooden musical instrument) 

on  the  vital  part  of  whom  body  is  likely  to  cause  death  can  be 

reasonably attribute to any person engaged in such act. 
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32. In view of the above discussion I am of the view that the conviction of 

accused should be altered to u/s 304 Part—I though the charge was 

framed u/s 302 IPC. In view of the principle laid down in the Section 

222 Cr. P.C. there is no difficulty to convict the accused u/s 304 Part-I 

though the charge was framed against the accused u/s 302 IPC. 

33. So the accused found guilty for committing the offence u/s 304 Part-I. 

Hence the accused is liable for conviction under said section of law.  

34. On the basis of forgoing discussion, it  is found that the accused is 

found guilty for committing offence u/s 304 Part—I IPC. Hence, the 

accused is liable for conviction under said sections of law. The material 

on record also does not justify to allow the benefit of Probation of 

Offenders Act or the benefit of u/s 360 Cr. P.C. to the accused persons 

as the accused committed heinous crime. Rather he is deserved to be 

convicted with sufficient sentence

35. Heard from accused on point of sentence, after giving sufficient time 

to accused to prepare the reply. But accused has only pleaded that he 

is quite innocence as he did not give any blow by the said “Bina”. But 

on the basis of forgoing discussion, the plea raised by the accused 

person is not acceptable. Accordingly the accused is convicted with 

sentence of R/I and fine. 

ORDER
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36. As  the  prosecution  has  proved  the  case  with  material  of  beyond 

reasonable doubt against the accused for committing the offence u/s 

304 IPC Part—I, so accused is convicted with sentence to suffer R.I. 

for 7 years and to pay the fine of Rs. 2000/- in default R/I for another 

two months for offence u/s 304 IPC Part—I. 

37. Let the copy of judgment be furnished to the accused immediately 

with free of cost.

38. Let the seized article shall  be return back to the authority of  Shiv 

Temple of Haldiati in due course of time. 

39. Let the copy of judgment also be furnished to District Magistrate. 

 

The judgment is given under my hand and seal of this Court on 

this 22nd day of September, 2017.

 

Dictated & corrected by

(Sri. M. Kalita)

Addl. Dist. & Sessions Judge,

Hojai, Sankardev Nagar.

Sri. M. Kalita,

Addl. Dist. & Sessions Judge,

Hojai, Sankardev Nagar.

Transcribed and typed by 
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Azizul Hoque Choudhury 

Stenographer Grade—III


