
                       IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE

HOJAI, SANKARDEV NAGAR.

Sessions case No- 181(N)/14

State of Assam – Complainant 

Vs.

Kamrul Islam – Accused person 

Present : Sri M. Kalita, A.J.S. 

Addl. Dist. & Sessiosn Judge

Hojai, Sankardev Nagar.  

Ld. Advocate for the accused : Mr. Y. A. Talukdar. 

Ld. Advocate for the State : Mr. R. Roy, Addl. P.P. 

Date of evidence : 20/8/14, 11/9/14, 30/10/14, 15/11/14, 15/12/14, 15/6/15.  

Date of argument : 7/8/15. 

Date of Judgment : 29/8/15 .

Judgment

1.                                  The factual  matrix of the  prosecution  case was   that  

informant Moinul  Hoque (P.W.1)  S/O Khusarir  Ali   a residence  of Dimrupar 

under  Hojai  P/S  lodged  the  written  ejahar on 2/4/13  against  the accused 

and others stated that    he along with the  victim  Alauddin were the employee 

of  HAMM Hospital and on 2/4/13 at  7 p.m.  when  the victim  Alauddin  was 

going  towards  his  residence  from  hospital then the  accused attacked him  by 

sharp weapons on the  road . Accused made an attempt  to  kill him .   Accused 

inflicted  cut  injury on  his  face . After  hearing  the alarm  raised  by Alauddin  

the  informant  came  to the  place of occurrence  .  At that  time  accused fled  

away  then  the  informant  got the victim to HAMM Hospital .  The  victim  was 

admitted at HAMM hospital . The informant prayed for taking  necessary action .

2.                                            After receiving the ejahar the O/C  of Hojai  P/S  

registered the case U/S 307/326/34 I.P.C.  Police investigated the case . During 

the  period  of  investigation  the  I/O collected  the medical  report .  Then  after 

completion of investigation police submitted the charge sheet  by showing  the 

accused  as absconder.  

3.                                 After   appearance     of  accused   the  case was 

committed  by  Ld.  Lower Court . Thereafter  the trial  was  taken up  by  this 
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Court.   After perusal of  C.R. and C.D.  and after  hearing  Ld.  defence  counsel  

the charge  was  framed  U/S 326/307 I.P.C.   Then  the contents  of  charge 

was  read over  explained  to the  accused  to which  the  accused  pleaded not 

guilty  and claimed to be  tried .   During  the  trial  prosecution  examined  as 

many  as 7 witnesses including  the  Medical  Officer and Investigating  Officer 

to  bring home  the case . Then  the  accused  has been examined  U/S 313 

Cr.P.C.   The defence  case  is  to  total denial .   No witness has been  examined  

by  defence.  

4.                                     Points for determination of the case : 

(i)  Whether  the accused  voluntarily  caused  grievous  hurt  on the 

person of victim  by  means of sharp cutting  weapon ?  

(ii) Whether  the  accused  made  attempt  to  caused  murder to the 

victim  and did  some  acts  towards commission of murder ? 

Discussion Decision and Reason for Decision

5.                              The  prosecution  allegation  is that  the  victim  was 

attacked by  accused  by  means of  sharp cutting  weapons  when  the  victim 

was  going  towards  his  residence  from  HAMM Hospital . The accused  inflicted 

cut  injuries  by  sword.  On the other hand  the defence  version  is to total  

denial  .  The defence  plea  is  that  the accused  did nothing towards  the 

alleged  crime. He  never attacked the accused .   The victim    informant  falsely 

implicated him  with  the mind making  allegation.   So  in view of the  above 

position of the fact of the case  I like  to briefly discuss the evidence  of P.W.s  to 

decide  whether  the prosecution  is  able to prove  the charge levelled  against 

the accused.                  

6.                                      P.W.1    Moinul    Hoque is the informant . He has 

stated  that on 2/4/13  he  came  out  from  the  residence  after hearing  alarm 

and found Alauddin shouting   as “save me”  “save me”  then  one  person  ran 

away  by  riding  motor bicycle and  one  person  fled away  by  running .  But 

he  could not  identified them .  On  being  asked the  victim Alauddin  narrated 

that  accused Kamrul Islam inflicted the  injuries  by  sword.   Victim was sent  to  

HAMM Hospital by an ambulance.   He  also  lodged  the  ejahar  on the  some 

day .  In the cross-examination  P.W.1 has admitted that  he  and  victim are 

the employee of  HAMM Hospital.   He lodged the ejahar  on same night .   But 
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he  never wrote  in the ejahar  that  the  victim  was  sent  by him  by an 

ambulance. 

7.                                   P.W.2 Alauddin  Ahmed  is  the  victim . He  has  

stated that  on 2/4/13 at  about  7-45 p.m.  when  he was  going by riding 

bicycle  then  two  persons  came  and restrained  him  by  overtaking him  then  

the  accused inflicted cut injury  on his face .  There after   the accused run 

away.Then he went to the residence of Moinul and Moinul  sent him  to HAMM 

Hospital.   He became sense less .  He regained his sense  at HAMM Hospital .

8.                                        In cross-examination  he stated that   he could not 

say  about   the  writing   of  ejahar  .  He   knew   Kamrul  since  before   the 

occurrence .  Because  Kamrul treated his  elder  brother at   HAMM Hospital . At  

that time  Kamrul  enticed  one  nurse  of the hospital.   So  he  controlled   the 

accused  . He  was  examined  by   police  after  2  days .  The other person 

Amiruddin  was  not  known  to him.  

9.                                       P.W.3  Mustak Ahmed  has stated  that  at  the  

time  of occurrence  he saw  Alauddin  was  coming  with the  injuries  on his 

face.  He  also  found  victim  Alauddin covered his  fact  by  one hand  and  took 

one stone in his other hand .   He  saw  blood  strained  on his face .   He  also  

informed  by   victim  that  Kamrul inflicted injuries  on him.   He had also  met 

Kamrul on  the road l .  Then the victim was  sent to hospital  by an ambulance . 

10.                                       In the cross-examination P.W.3 has stated that he  

did not  witness the  occurrence . 

11.                                    P.W.4  Badrul Islam  and P.W.5  Tazuddin  have 

only  stated  that  they  only  heard  about  the occurrence  from  the victim. 

The  victim  stated  before  them  that  accused  Kamrul had  inflicted  injuries 

on his  face . 

12.                                       P.W.6  is the  medical  officer . He  has  stated  

that  on 2/4/13 at  about  7-20 p.m.  he  examined  the victim  as  he  found  

sharp   cutting   injuries   over   facio  maxiliary  resion.   The  sized  was 

15c.m.X5c.m.X4 c.m. . He proved  the  injury  report as Ext-2 . But  in the  cross-

examination  the  medical officer has admitted   that  he  did not  give  the 

medical  treatment as per police requisition  to the  victim .  He  knew  the victim 

because  victim  was the  employee of the  HAMM Hospital.   He found simple 

injury . He  never  used  the scale for  measure  the  injury . As  he  found  the 

zigoma fracture. So  he  used  the  word  grievous. 
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13.                                      P.W.7   is     the    Investigating    Officer . He 

investigated  the case  . As per  his evidence  he  submitted  charge sheet  after 

receiving   the   injury   report   from   HAMM   and   after   completion  of 

investigation  he  has  proved  the charge sheet  as Ext-4. 

14.                                      In the cross-examination P.W.7  has  admitted  

that  the F.I.R.  was  receipt by O/C    at   11 p.m.  but the occurrence took 

place about 7-30 p.m. on that day .   But  he  inspected  the P/O  on the  next 

day. 

15.                                          P.W.7    has      also        further  made some  

clarification  regarding  the contradictory  facts mentioned by  other  P.W.s in 

their  evidence .  He  has  further  made  it  clear  that  the  informant  could 

not identified  the  accused  persons .   

16.                                          From     the above discussion  of evidence  of  

P.W.s  it is found  that   no  one     among  the  witnesses is the eye witness 

except  P.W.2  the  victim .  Other important  fact  which  is found clear from the  

discussion of the  evidence  of  P.W.s  that  no  witness have  stated  any  fact 

regarding  the  presence of  accused  immediately  before  the occurrence  and 

immediately  after  the occurrence .  Only  P.W.3 has  stated  that  before  the 

occurrence  he  had  met  the  accused  on road . But  he  has  not  stated the 

presence  of other  witness namely Amiruddin .  

17.                                         On the other hand P.W.1 and 2  who  are  the  

vital witnesses  in this   case  stated  that  accused made  with  Amiruddin and 

both  of them had fled away .  The informant gathered  the name of  assailant  

from  the  victim but  the  victim  has stated that  he  could not identified  the 

other  accused .   Because  other  person  Amiruddin  was not  known  to  him .  

So  on  appreciation  of evidence  it is  found  that the  P.W.s  have  made  some  

contradictory  statements   before  the  Court  which   was   not   as  per  other 

statement  recorded  by  I/O . So  it is  found that  they  have  stated  improved 

version  regarding the occurrence . 

18.                                          After   critical     analysis  of  examination of  

medical  officer  it is also  found that  though  he  mentioned the  injury was 

grievous  in his report   but he clarified  that  he found  only simple  injury  and 

he  used the  word  grievous because  he  found  the zigoma fracture . Due to 

presence  of  such  contradictory  views  by  medical  officer  this  evidence  is 
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also  found  not so  reliable  to  determine  the nature  of  injury  sustained by 

the  victim .  

19.                                       P.W.7  the I/O  made  it  clear  that  some fact  

stated by P.W.s  before  the court  was  not  actually  stated by  them  before 

him .  In this context I  like  to discuss some important points raised by  Ld. 

Counsels .  The Ld.  Addl.P.P.  has  vehemently  submitted  that  the  P.W.s 

have  proved the fault beyond  reasonable doubt  that  the victim  was attacked 

by the person by none other the accused . The  accused  inflicted injury with 

sharp cutting  weapon . But the Ld. Defence  counsel  vehemently  objected the 

submission  of   Addl.P.P.   .  He  has  further  submitted that  the evidence 

regarding the  identification  of accused  is  found  doubtful  because  the  P.W.s 

have  made  the  different  version  regarding  the  identification  of assailant. 

Though  the  victim  became  senseless immediately  but  P.W.1  lodged  the 

F.I.R.  after  hearing  the  fact  from the  victim . So  such  version  made  by  

P.W.1 ( the  informant ) is  found  doubtful .  Because  the F.I.R.  was lodged 

during the time  when  the victim  was senseless.  Moreover  the  victim  has 

stated  regarding the existence  of  enmity   between  him  and  accused . So  by  

taking  the account  of enmity  the evidence  of  victim  can not  be  relied on .  

It is quite unsaved  to  believe  his  evidence  without  substantive  corroboration 

. The Ld. Defence  counsel  has  also  led me  one decision  of  Hon’ble  Supreme 

Court  which has been  reported  in AIR 2005 SC 1000. 

20.                                         The Ld.  Defence  Counsel  has  also  verbally  

submitted  that  the  Hon’ble  Supreme Court held  in the  above  discussion – if 

two  views  are  possible  then  the  view  which  is  favourable  to the  accused  

is  to be  adopted .   Now  I like to discuss the  evidence  regarding  any  terms  

of  point  for determination  of this  case .  

21.                                             Regarding  the first point of determination  it  

has been  crystal  clear  after  appreciation of evidence of  Medical  Officer is that 

medical  officer   though  cited   the injury as grievous  but  he made  it clear 

that  he  found it  simple injury. He used  the word  grievous  as  he  found 

zigoma fracture .   So  in view  of the  above  revelation  of M/O  and I/O  it is  

found  that  there is  no  evidence  regarding injury  to prove  that  victim 

sustained  grievous injury. 

22.                                       Regarding the second point  of  determination  it  

is found  that  the  informant  mentioned in the F.I.R.  that the accused  inflicted 
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the  injury  as a part  of  attempt to kill  the victim .  But no such fact has been 

mentioned  by  him  in his  evidence . No other witness has  also  stated  that  

the  accused  did such  act   towards  commission  of   murder .    So,   the 

prosecution  allegation  regarding  the  attempt  made  by the  accused  to 

cause  murder  is found not sustainable .  

23.                                      Now regarding the question  raised  by  defence  

on the identification  of accused  it is  found  that  other  P.W.s  came  to know 

the name of accused  from the  victim .   But the  victim  has  made  it  clear 

that  though  he  could  identified  the accused  Kamrul  but the  other  person  

was  not known  to him .  But  the  informant  has  insisted  that  he  came to  

know  about  the name of accused from the  victim so  such  contradictory fact 

regarding  identification  of accused  has made  the whole prosecution  case  is 

doubtful. 

24.                                      The allegation  of  prosecution  can not be  relied  

due to  contradictory  evidence  made  by the  P.W.s .  On the  other hand  the 

defence  plea  regarding  the lack of  proper identification  due to  absence  of 

credible evidence  is found believable .   

25.                                    For   the    reason stated  above  I  am of the  

considered opinion  that prosecution  has  failed  to proved  the ingredients  of 

offences U/S 307/326 I.P.C.  with the materials  beyond all reasonable doubt . 

The prosecution  has totally failed to prove  the  case  beyond all reasonable 

doubt. So  the accused is entitled to  acquittal on benefit of doubt.  

Order

26.  The prosecution has failed to  prove  the  case with the material of beyond 

all reasonable doubt  so, accused is acquitted and  set at  liberty forth with . 

27.  The   bail     bond    of    the  accused is  also discharged from the  case. 

28.   Let   the    copy of judgment  be  furnished to  the D.M. 

29.   Given   under  my hand and seal of this Court on this 29 th   day of August , 

2015. 

                                                                  Addl. Dist. & Sessions Judge 
                                                                      Hojai, Sankardev Nagar. 
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