
        

IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

T.S.(D)- 75(N)/11

Sri  Mrinmoy Deb- Petitioner

Vs.

Smti.  Swapna Deb –O.P.

Present : 

Sri P.K.Bora, A.J.S. 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

  Ld. advocate for the  petitioner   :  Mr. A. Bhattacharjee. 

  Ld. advocate for the  O.P.           : Mr.  S. Roy . 

  Evidence  given/ recorded : 21/3/13, 27/1/14, 18/2/14 . 

  Argument  herd on : 26/6/14

  Judgment delivered on :  9/7/14 . 

Judgment

                                                (1) The petitioner filed a petition  U/S  

11, 5 (ii) and 13 i(a) , 13(iii) of Hindu  Marriage Act  1955,  praying 

dissolution  of  Marriage   between  the  petitioner   and O.P.   Smti 

Swapna Deb.  In the  petition filed  before  the Court it  was stated by 

the  petitioner  that  his marriage  with  the O.P.  was solemnized as 

per  Hindu  rites and rituals on 18th day of July 2010.  The O.P.  was 

taken  to the petitioner’s house and as the  petitioner  was living in a 

joint  family  it was discovered that  the  O.P. did not  show  respect to 

the  parents and other  family  members and other relatives of the 

petitioner  .   The   O.P.  was  quarrelsome  ,  arrogant  ,  aggressive, 

abnormal and  irresponsible to her  obligations. Therefore, the  O.P. 

was taken to the  Dr.   R.  Bhattacharjee  of  Lumding  C.H.C.   on 

1/9/10  and  after consultation petitioner was advised to  consult  a 

psychiatric for the treatment  of  his wife .  The   petitioner informed 

the  matter  to  the  parents  of  O.P.  over   telephone  on  2/9/10.  The 

mother  of  the  O.P.   informed the  petitioner   that   the  O.P.  was 
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suffering  from  mental  disease since before  her  marriage and she 

was  treated  by tantic (Kabiraj) . The mother of the O.P.  expressed 

him to bring  O.P. back  Chaparmukh for treatment by  tantic,  which 

the family  member of the  petitioner  opposed.  On 2/9/10 the O.P. 

was taken  by  her  mother  to her parental home.  On 12/9/10  father 

of the  petitioner  wrote a letter  to the  parents of the  O.P.  on 12/9/10 

requesting  them  to   get  the  O.P.    medically   treated   by  a 

psychiatrist . But the request  of the father was not  honoured .  In  his 

reply   the   father  of  the   O.P.   sent  a  letter  to  the   father  of  the 

petitioner  dated 1/10/10 stating  that  the  O.P.  was a   psychiatric 

patient  prior to her  marriage . Therefore,  according to the  petitioner 

as  O.P.  is   admittedly  a  psychiatric  patient   before  her   marriage. 

Therefore,  the  marriage  between  the  petitioner  and the  O.P. is 

void at  ab-initio .  On this  ground  the  petitioner  prayed for   decree 

of divorce from  the  Court .  

                                                (2) The O.P.  filed written  statement  

wherein  she  denied the averments made  in the  petition filed by the 

petitioner .  Besides denying  the averments  she  further  stated that 

the petitioner   was living with her  in a joint  mess with  his  parents ,  

brothers and other family members.  Smti  Juli Deb is  the  wife of  Sri 

Karuna  Deb,  brother  of  the  petitioner  .  The   petitioner   always 

followed Smti  Juli  Deb and  it  was told to  her  by  Juli  Deb’s order 

that  as she  held from a  ordinary,  uncultured, poor family so she was 

not worthy to be a ‘bahu’ . Therefore,  she  had to  remain in  their 

house as maid servant, otherwise she  would be driven  out  from  the 

family . The O.P.  was also  not  even to speak  with the  petitioner  in 

day time. 

                                               (3) Sri Chitraranjan Deb father of the  

petitioner  always kept an eye on  her  as if the  O.P.  is  unchaste  that 

during  46 days stay with the  petitioner’s family petitioner never took 

her   out except  to visit a ‘Sitola Mandir’ on the  day  before  she  was 

driven  out from  the family  with  her  mother .  That  one day  the 

mother  of the O.P.  was called   to the  house of the  petitioner  telling 

that  O.P. was ill and she  should  be  shifted to Lumding  immediately 

.   The  mother of the O.P.  visited the  house of the  petitioner  . 

Chitraranjan  Deb   told  her   that     her   daughter  should   be 
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taken back to her house to  avoid any consequence.  Therefore,  the 

mother of the  O.P.  took the O.P.   back to  Chaparmukh.  In the year 

2001 about 10 years before   her  marriage  the O.P.  was  suffering 

from  some  physical trouble and on the advice of the doctor , the 

father  of the  O.P.  took the O.P. to Guwahati  for  medical  cheek up. 

The petitioner  took  this  fact to  base his  case by  twisting the  facts 

and it was  shown  that the  O.P.  is a person of unsound mind since 

before  her  marriage. The  O.P.  prays for dismissal of this case.   

                                              (4) The  issues are framed as under :  

(1)  Whether O.P. is a psychiatric  patient  since  before 

her  marriage with  the  petitioner and  she  is  unable 

to  lead a conjugal  life  with  the  petitioner? 

(2)Whether the  petitioner has  been  able  to  advance a 

good ground  for a  decree of  dissolution of  marriage 

between  the   petitioner  and  the  O.P.   before   this 

Court ? 

(3)  Whether the  parties are  entitled  to  any  other relief/ 

reliefs ?  

Reasons and decision there on

                                              (5) In the  course of  trial  petitioner  

Mrinmoy  Deb advanced his evidence  as P.W.1 . He  was thoroughly 

cross-examined .   Sri   Surash Tanti   and Sri   Sanjoy Sarkar ,  Dr. 

Ramanuj Bhattacharjee were  examined as P.W.2, 3 and 4.  Petitioner 

Mrinmoy Deb stated the  fact in his written  evidence the  fact already 

stated in his  petitioner for  divorce .  He  further  stated that  Ext-1 is 

the  petitioner  for  divorce. Ext2 is the  letter  dated 12/9/10 sent  by 

his  father , Ext3 is also a letter dated  28/9/10 sent by  his  father ,  

Ext-4 is letter  dated 6/10/10  by the  father of the  O.P. . Ext-5 Postal 

receipt   No- 7974 dated  13/9/10 ,  Ext-6   postal  receipt  No-7772 

dated 29/9/10, Ext-7 A.D.  card  dated 16/9/10,    Ext-8 is the  another 

A.D.   card  dated  4/10/10  ,  Ext-9  is  a   medical   certificate  .  A 

suggestion  was put  to  P.W.1  that  Ext-9 is a  tailored  document  

made to  fulfill his  desire which  he  denied.

                                                (6) P.W.2 in his  evidence  stated that  

the marriage  between  the  parties was void because at the  time of the 
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marriage the  O.P. was  mentally   sick .  He also stated  that  one 

Sanjoy Sarkar and him sent to the house of the  O.P.  to request  the 

guardians  of  the  O.P.  to  get  the  O.P.  medically   treated   by  a 

psychiatrist  but the guardian of the O.P.  refused  their suggestion . 

In  his  cross-examination  he  stated that  after  one  month from the 

marriage between the  parties when  he  was met by  the father of 

petitioner  he  was told that Swapna was getting medical treatment  by 

Dr.  Bhattacharjee . 

                                                 (7) P.W.3  stated in his evidence  that  

one day  he  along with Suresh Tanti went to the house of the  father 

of the  O.P. and  requested the parents of the O.P. to get the  mental 

disease  of  Swapna  medically  treated  by  a  psychiatrist  .  But  the 

guardian of  O.P.  did not pay heed to their  advice . 

                                                  (8) P.W.4  Dr. Ramanuj  Bhattacharjee 

on 1/9/10  examined  Mrs Swapna Deb  in Lanka F.R.U.  He  proved 

Ext-9 as  his prescription  issued to  Mrs. Swapna Deb. As per Ext-9 

patient complaint   restlessness and  irrelevant talk . After examining 

he  prescribed  medicine and  advised  her to consult a psychiatrist . In 

cross-examination  he  stated that  he  is  not a psychiatrist . 

                                                  (9) Section 5 of Hindu  Marriage  Act  

prescribes that for a valid  Hindu Marriage  neither parties must be 

suffering   from  unsoundness of  mind, mental disorder and  insanity. 

Section 12 (a) (b) of Hindu  Marriage  Act states that a marriage  may 

be  annulled if  the  other  party was suffering  from  mental  disorder 

and insanity at the  time of  marriage.  Therefore,  under these two 

provision  if  it is  proved that  at the  time of the  marriage either one 

of the party was suffering  from  mental   disorder the marriage is 

voidable.  Section 13(1) (iii) of the Hindu Marriage  Act  may  present 

a petition  for  dissolution of marriage  by decree of  divorce on the 

ground that  the other party  has been  incurably of unsoundness of 

mind  or   has  been   suffering  continuously   or  intermittently  from 

mental   disorder  of   such   a  kind   that   the  petitioner  can  not 

responsibly  be expected to live with the  respondent .  If  it is proved 

that  the spouse has contacted mental disorder  after  the  marriage  the 

marriage  is a void able . It was held in Mithilesh  Shri Vastrava Vs. 

Kiran   Shri   Vastrava  (MANU/CG/0535/2011)  it  was  held  by 
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Hon’ble  Chhattisghar High Court that  a  decree of divorce in terms 

of   section 13(1) (iii) of the  Act  can be granted in the  event of  

unsoundness  of mind is  held to be  incurable . A party may behave 

strangely  or  oddly, inappropriate  and progressive , in deterioration , 

in the  level of work, may  lead to be conclusion  that  he  or she 

suffers from an  ill-ness of slow growing  developing over  the  year. 

The disease, however , must  be  of such a kind  that  the other  spouse 

can not  reasonably  be  expected to  live with  him or her . 

                                                  (10) It was also  held  in the  said  

judgment  that a sound  mind, indisputably ,  as a key  to a happy 

married life. A  party to marriage must ,  thus, have normal and sound 

mind so as to  live a happy  marital  life . A disorder of  though ,  

behavior and  mind  leading to  unsoundness of  mind may give  rise 

to cause of action for  filing an application U/S 13(1) (iii) of the  Act . 

The burden of  proof of  the existent  of  requisite  degrees  of  mental 

disorder is on the spouse making  the  claim  on  the state of fact . 

                                                (11) Schizophrenia is a one  kind of 

mental  disorder characterized  by a disintegration of the processes a 

thinking of  contract with  reality  and of emotional responsiveness . 

Schizophrenia or a mental disorder can be a ground for divorce.  But 

two  elements are  necessary  to get a decree of divorce on the  ground 

of   Schizophrenia or mental disorder as  prescribed in  Smti  Rita Roy 

Vs.   Sitesh  Chandra  MANU/WB/0034/1982  are   that   the   party 

concerned must be of  unsound mind or intermittently suffering  from 

Schizophrenia or  mental   disorder.  At the same time the  disease 

must  be of such a kind and of such an extent  that the other party can 

not reasonably be expected to  live  with  her .  So  only  one  element  

of that  clause is insufficient to  grant a decree. 

                                              (12) In our case  O.P.  is  said to be  

suffering from  some  sort of mental  disorder.  It  has  come  in the 

evidence  of  P.W.4 that  the  petitioner  was asked to  get the O.P. 

examined  by  one  psychiatrist but the  O.P. was  not  taken to   any 

psychiatrist  by the  petitioner .  There is no evidence  before  this 

Court  that the O.P. was not  cooperating with the petitioner to visit a 

psychiatric  The abnormal behavior alleged to have  been  found in the 

person of the  O.P.  was that  she  did not  give  respect to the  parents 
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and family   members  of  the  petitioner  and she  was  quarrelsome  , 

arrogant, aggressive , abnormal and irresponsible to her obligations . 

This is the only  circumstance  brought against  the O.P. Petitioner 

fails to substantiate that  the  O.P. exhibited such  abnormalities which 

can be considered as mental disorder medically . The materials before 

this court  do not  show that  the  O.P. was  suffering  from  such a 

disease  that  petitioner  can not  reasonably  be  expected to live with 

her .  Like the criminal case , in  matrimonial maters  the  parties are 

not  required to  prove his  or  her  case  beyond all reasonable  doubt . 

Here  preponderance  of the  probability of the  facts matters.  In  Ram 

Narayan Vs. Smti Rameshwari  reported in AIR 1988 SC 2260 the 

Hon’ble  Apex Court  held that –“The context in which  the ideas of 

unsoundness of ‘mind’ and ‘mental disorder’ occur in the section as 

grounds for  dissolution of marriage ,  require the assessment  of the 

degree of the mental disorder . Its degree must be  such as that  the 

spouse  seeking relief can not  responsibly  be expected to live with 

the  other. All  mental abnormalities are not recognised as ground for 

grant  of  decree.   It   the   mere  existence  of  any degree  of  mental 

abnormality  could  justify  dissolution  of  a  marriage  few  marriage 

would , indeed , survive in law.”    

                                                 (13)  In  Usha Gupta Vs.  Santush  

Kumar  Pahadia  MANU/  MP/0228/1995  the   Hon’ble   Madhya 

Pradesh  High Court held that – It is  for the person seeking  divorce 

to establish that  the  other  side has been  incurably of unsound mind . 

Mental disorder can not  be established merely  on the  oral  testimony 

of the  evidence or his relations. The statement  made  in the  Court 

merely  provid symptoms but  as to  whether  those symptoms amount 

to  mental  disorder  or   not  has  to  be  ultimately  based  on  expert 

opinion.  It  is  apt   to   notice  that   there  is   no  single   test   for 

determining  as  to   whether   a  person  is  suffering   from  mental 

disorder. It is the total  clinical picture and history of development   of 

symptom which has to be studied .   

                                                   (14) In our case  O.P. was  not 

examined   by  any  medical   expert  regarding  her   alleged mental 

disorder. In  such case the petitioner’s case  can not be  considered as 

proved . The  issue No. 1 and 2 is  decided in negative.   Thus the 
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petitioner  is not entitled  for  any  decree of divorce.  In  result  the 

prayer of the  petition  seeking  divorce on the  ground  of  mental 

disorder  or  unsoundness of the mind at the  time of  marriage  or 

subsequent  to  the  marriage  is  disallowed.  Thus  the  prayer  of  the 

petitioner stands dismissed .   The parties will  bear  their own cost 

.Issue No.3 decided accordingly .   

                                                  Given under my hand and seal of this 

Court on this 9th day of July 2014. 

                                                             Addl. Dist. & Sessions Judge 

                                                                 Hojai, Sankardev Nagar. 

Dictated & corrected by me 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Monuj.           
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               Mr. A.K. Das  Ld. Advocate for the claimant  in support of his  
argument  cited cases  reported in 

(1) New India Assurance Co. Ltd. Vs.  Kawllian  Thanga and another (2007) 
(3) GLT 444. 

(2) United India Insurance Co. Ltd.  Vs.  B.L. Rochhunga and anr (2008) (3) 
GLT 931. 

(3) New India Assurance  Co. Ltd.  Vs.  Kaljeet Singh and another (2013)(1) 
TAC 968 (Chhattis) 

(4) Chintala Krishna Murty Vs. K. Surya Pravas Rao and  anr (2013) (4)  
TAC 206 (A.P) 

(5) New India Assurance  Co.  Ltd.  Vs.  Indra Devi and  another (2013) (2) 
TAC 729 (Raj). 

                                   Mr. Das  argued that  the  offendiong  vehicle  was  insured 
with  the O.P.No-3. Therefore,  O.P. No-3 liable to pay  compensation to the  
claimant . Mr.  Das   further  submitted that  since the claim petition  move before 
this Court U/S 163(A) M.V. Act  the claimant  is  not  required to establish  the 
guilt of the  driver .  
                               On the other hand  Mr. M.K. Kotoki  Ld.  Advocate for the  
o.p.No-3  submitted  before  this  Couer that  no  extra premium  was paid  by the  
insured. Therefore the owner  or any  person  who  drove the  vehicle  not being  
an employee of the  owner  can not be considered as a person  under insurance 
coverage under insurance policy  issued to the  insured vehicle .  Mr. Kotoki  
submitted that  the  claimant  himself was a driver of the offending vehicle  and he 
preferred  to  file  an application  U/S 163(A)  M.V. Act 1988 so  that  he  would 
ne immune  from  questioning  anything  about  the  occurrence of the  incident .  
As the  who  was driver of the  offending  vehicle  stepped into  the  shoes  of the  
owner of the  offending vehicle  the  claimant  is  not  entitled for  compensation .  
The admitted part in our  case is that  claimant was driving  the vehicle  at the  
time  of incident  and he  borrowed  the vehicle from  O.P.  No-1 Sri Dipak  Kar 
and no extra premium was paid to  cover  the  life or  accidental risk  of the  
owner  in the  insurance  Policy .   Claimant is not  the employee under  O.P.No-1 
Sri Dipak Kar. In  Oriental Insurance  Com. Ltd. Vs.  Rajni Devi  and another: 
2008(5) SCC 736 the  Hon’ble Apex Court held that  section 163(A) of the  M.V. 
Act  can not   said to have  any application  in respect of an incident  wherein  the 
owner of the  motor vehicle  is  himself involved  the ----- the question is no 
longer  intrigra.  The liability  U/S 163 M.V. Act  is on the owner of the vehicle .   
So a person  can not  be  both , on claim  and also  recipient  with respect to 
claim . Therefore,  the  hair  of the  deceased would not  have  maintain a claim  in 
terms of section  163 of the  M.V. Act. It  was also  held with reference  to the fact 
that  in  that  case that  the deceased was not the  owner of the  motor bike. He  
borrowed the  said  motor bike from  its  real  owner.  The  deceased can not  be  
held to be employee of the  owner  of the  motor bike although  he  was  authorize 
to drive the said  vehicle  of its  owner. Therefore,  he  would steeped  into  the  
shoes of the  owner of the  motor bike.  The claimant  is  not  the third party  as 
describe U/S 147 of M.V. Act 1988 .  Therefore the  claimant  will not  be entitled 
for  compensation .  The  claim petition  stands dismissed on  contest . 
                      Given under my hand and seal of this  Court on this 11th  day of 
July, 2014.   

                                                    Addl. Dist. & Sessions Judge 
                  Cum Mem,ber M.A.C.T. 
                 Hojai, Sankardev Nagar.   
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