
IN THE COURT OF ADDL DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

T.S.(D)-41/13.

Smti. Amrita Debnath – Petitioner .

Vs.

Sri  Rajesh Barman- O.P.

Present : 

Sri P.K. Bora, A.J.S. 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar . 

             Ld. advocate for the  petitioner  - Mr.  A. Bhattacharjee . 

             Ld. advocate for the  O.P.          - Mr.  Y.A. Talukdar and  

                                                                 - Mr. M. Ali . 

             Evidence  given on :  10/6/14. 

             Argument herd on : 2/7/14 .  

             Judgment delivered on : 19/7/14. 

Judgment

                                               (1) In the  petition  filed  U/S 13 (1) (i-a) 

Hindu Marriage Act  1955  filed by  the petitioner  Smti.   Amrita 

Debnath  against  her  husband  O.P.  Sri  Rajesh  Barman  reveals that 

, on  4th  December 2011 her marriage  was solemnized with  the O.P. 

and  thereafter  she  lived with the  O.P. at  Khatry. That  though  there 

was  a   demand  of  dowry  of  Rs.  5  lakhs  from the   O.P.,   in  her 

marriage  the father  of the  petitioner provided  all  the  necessary 

articles as stridhan to the  O.P.  but could not pay  the sum of Rs. 5 

lakhs to the  O.P.  After few days from  her marriage  the O.P.  started 

to demand  Rs. 5 lakhs from  her  and she  was  also asked to the O.P. 

to intimate  her father  to  make  the payment . But  though   the 
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petitioner  intimated  her  father about the demand of   money , the 

payment could not  be  materialized therefore ,  the O.P.  ill-treated 

her  physically .   That  on 20/6/12 the O.P.  had  beaten  her  badly 

which  compelled her  to  leave  her marital home .  That  on 19 th 

February, 2013 at about 3-30  p.m.  the O.P.  met the  petitioner  and 

her  father  near  Lumding  Post Office  and  intimidated them that  if 

the demanded money  Rs. 5 lakhs was not  paid  they would  be  killed 

by ‘gundas’.  She  stated that  as  there is  complete break down  of 

marriage  and there  is  no  likelihood of their co-existence as husband 

and wife  there marriage  should be dissolved by decree of divorce.  

                                                (2) The O.P.  Rajesh Barman  filed  a  

written  statement wherein he  denied all the  averments  made  in the 

claim petition  and  he  prayed for dismissal of the  suit .  

                                                (3) Issues are framed as under: 

(1) Whether   the  petitioner  was  treated  with  cruelty   and 

therefore she  is entitled for divorce  from  the O.P. ? 

(2)Whether  the  petitioner  refused  to   lead  a  conjugal  life 

with the  O.P. without any  just and  cogent  ground ? 

Reasons and decision there  on

                                               (4) Before  this Court  petitioner Amrita  

Debnath  and her father  Jaganath  Debnath filed written evidence. 

When the  case was  posted for  cross-examine  of the  witnesses. The 

O.P.  defaulted   his   appearance  before   this   Court   without   any 

petition .  So this case  proceeded ex-parte  against  the O.P.  . On the 

subsequent  date   when   the  case  was   posted  for  argument   Ld. 

advocate for both the sides  appeared before  the Court  and  advanced 

their argument .  

                                                 (5) P.W.1 , petitioner Smti  Amrita  

Debnath  stated the same  fact   as stated in her  petition  praying 

divorce.  She proved Ext-1 as her  claim petition , Ext-2 as medical 

certificate  and  Ext-3  as  the  medical   prescription  and  Ext-4  is  a 

certified copy  of F.I.R. in  Lumding  P.S.  case No-265/13 .  It  has 
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come  only  in his  evidence  that  regarding   the incident  dated 

19/2/13 she  filed a case against  the O.P.  U/S 498(A) I.P.C.  which 

was registered as  Lumding  P.S.  case No-265/13.  This  evidence  is 

beyond the pleading  filed  by the  petitioner  before  the Court .  On 

perusal of the  Ext-4 it  reveals that  the  aforesaid  F.I.R. was lodged 

before  the Lumding  P.S.  on 23/12/13. It  has  also  came  from  her 

evidence   that   as   she  failed  to  tolerate   the increasing physical 

torture  on  her   the   petitioner  left  the  company   of  the  O.P.   on 

28/6/12.   Against  this  averment  the   O.P.   did  not   put   any 

explanation in his defence , and he simply  denied the  said averment . 

                                                  (6) The case of the O.P. is that on  

25/5/12 the respondent/O.P.  took  the  petitioner   to  her   parental 

home but  on 27/5/12 when he again  visited the parental house of the 

petitioner  to  bring the petitioner  back  to his  company  she refused 

to  return.   Then  again  on 9/10/12  the O.P.  along with  some 

elderly  persons visited the  parents house  of the  petitioner  but  this 

time  also  she refused to return  back .   As the  petitioner withdrew 

herself from the  company  of the O.P. at her  own sweet will  the 

petitioner  can not  get a decree of divorce.  

                                                     (7)Mr. A. Bhattacharjee Ld. advocate 

for the  petitioner  submitted before  this  Court that absence of the 

O.P.  before  this  Court  while  his  turn came up to cross-examined 

the  petitioner  and her  father is   another circumstance to show the 

conduct of the O.P.  and  this conduct of the O.P.  can not be over 

looked.  Mr.  Bhattacharjee  further  submitted  that   since  on 28/6/12 

both  the sides have been   living separate accommodation and the 

O.P.  also failed to show  that  there was  co-habitation on any date 

thereafter  and also  that the  O.P.  had  contracted  either  the  father 

of  the  petitioner  or  the  petitioner  in any  form .  The marriage 

between  the  sides completely  came to an  end  at the  instance of the 

O.P.  

                                                     (8) Mr. Y. A. Talukdar  Ld.  

advocate  for  the O.P.   submitted  that   as   the petitioner  failed to 

establish  her case,  therefore,  cross of the  petitioner and her father 

will  not   make   any   difference   .    In   matrimonial   cases  the 

petitioner   is    not   required to  prove his/  her    case   beyond all 
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reasonable doubt .   Here  the onus  of proof shifts on the nature  of 

allegation  and  counter  allegation  .  In   his  written  statement   O.P. 

stated that  on 25/5/12 he  along with  the petitioner  went to the 

house of  father of the petitioner and she stayed there  . On 27/5/12 

when  the  O.P.  again  went to the  house of the  petitioner’s father to 

bring her back  the  petitioner declined to  return . The  O.P.  states 

that  he  is still waiting  for the  return of the  petitioner  and he  is also 

ready to  abide by all  or  any  condition  for  resumption of conjugal 

life with  the  petitioner . But  particularly  he made  no  effort to bring 

the petitioner to his co-habitation . If he  really wanted to  resume 

conjugal  life  with the petitioner  what  prevented him to  file a suit 

U/S 9 of Hindu Marriage  Act. 

                                                 (9) It was held in Vinita Saxena Vs.  

Pankaj Pandit  reported in  AIR 2006 SC 1662  the Hon’ble Apex 

Court  held that – 24. The  modern view of cruelty of one spouse to 

another  in  the  eye of  law has  been  summarized as  follows in 

(1977) 42 DRJ 270  Halsbury Laws of England Vol. 12. 3rd edition 

page 270.  The general rule in all kinds of  cruelty that  the  whole 

matrimonial   relations  must  be  considered and  that   rule is   of 

special  value when  the  cruelty consists not of violent acts, but  of 

injurious  reproaches,  complaints, accusations of  taunts.    Before 

coming to a conclusion ,  the judge must consider the  impact of  the 

personality and  conduct of  one  spouse  on  the  mind of the other , 

and all incidents and quarrels between  the  spouses must be  weighed 

from  the  point  of  view. In  determining  what constitutes cruelty, 

regard must  be  had to  the  circumstances of  each particular case, 

keeping  always  in view , the  physical and  mental  condition of the 

parties , and  their character and  social status .  

                                                   (10) This  court  in  Dastane Vs.  

Dastane (1975) 3SCR 967 observed as under:  The court has to  deal 

not  with an ideal  husband and  an ideal  wife, ( assuming  any  such 

exist ) but  with the  particular man and woman  before it.  The  ideal 

couple or a mere ideal  one will  probably  have  no occasion to go  a 

matrimonial court or ,  even  if  they  may  not  be  able  to drawn their 

differences, their ideal  attitudes may  help them  overlook or  gloss 

over  mutual  fault and  failures .  
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                                                (11) In our case  the petitioner  was  

physically  assaulted  for  not  fulfilling  the  demand  of cash amount 

of Rs. 5 lakhs.  On the  other hand  the case  of O.P.  is that  petitioner 

withdraw  herself  from the  association  with  the O.P. . the petitioner 

left the  company of the  O.P. as she  failed to  tolerate the  increasing 

torture  on her  by the  O.P.  The  Ld.  Advocate  for the  O.P.  did not  

examine  the  petitioner and  her  father . The averments made in the 

petition of the petitioner remained unrebutted . A mere denial  of an 

averment  if   not  specifically  defined  with  materials  ,  deem to  be 

admitted by  the  party.   Thus the evidence  of the  petitioner  and her  

father   advanced before   this   Court    stands  proved .   When the 

husband, who is an educated person is not  found  loyal to the legal 

system  of the  country  and  not  cooperating to decide the  matter to 

the  Court judicially  what can  be expected  from  him  as  husband in 

his matrimonial  life with  the  petitioner . 

                                                 (12) It was held in  Sobha Rani  Vs.  

Madhukar Reddi (1988) 1SCR1010 it was held by  Hon’ble  Apex 

Court that -  There has been  a marked  change in the life around us. 

In matrimonial duties  and responsibilities in particular , there is a sea 

change. They are  of  varying  degrees  from house to house or person 

to person . Therefore, when a  spouse makes  complaint  about  the 

treatment of  cruelty  by the partner  in life or relations , the Court 

should not search  for  standard  in  life. A set of facts stigmatized as 

cruelty in one case  may  not  be  so  in other  case.  The cruelty 

alleged may  largely depend upon the type  of life  the  parties  are 

accustomed to  or  their economic and  social  conditions.  It may  also 

depend upon their culture and human values to  which  they  attach 

importance . The  judges and  lawyers,  therefore, should not  import 

their  own  notions of life.  Judges may  not go  in  parallel with  them. 

                                                   (13) Marriage is not  an identity or a  

status given  two  person of  opposite sexes,  it  entails duties , mutual 

obligation,  compromises and respect to each others sentiments and 

values.  In our case  the O.P.  has been violating  the basic purpose of 

a marriage like mutual  respect, duties   and  obligations  as a husband. 

Therefore,  she  prays for a decree  for  dissolution  of marriage.  The 

O.P.  is  found indifferent  to the claim of the petitioner before  the 
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court.   In such  situation  it  will  be  lawful if  the  prayer of the 

petitioner  is  accepted . The issue No-1 decided in  affirmative and 

issue  No-2 decided in  negative.  

                                                  (14) Thus the prayer of the  petitioner  

for  decree of divorce by  desolating  the  marriage  between  the 

petitioner  and the O.P.  is allowed.  The marriage  between  petitioner 

and the  O.P.  stands dissolved.  

                                                   Given under my hand and seal of this  

Court  on this 19th day of  July 2014. 

                                                                Addl. Dist. & Sessions Judge 

                                                                      Hojai Sankardev Nagar. 

Dictated & corrected by me 

Addl. Dist. & Sessions Judge  

Hojai, Sankardev Nagar. 

Monuj.            

 

6


