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IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE ,

HOJAI, SANKARDEV NAGAR

T.S (P) -19/13

Loknath Keot  and others- Petitioners

Vs

Gopal  Keot and others – Opp. Parties .

Present : Sri M. Kalita, A.J.S. 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar. 

Ld. advocate for the petitioner : Md. S.U. Choudhury 

Ld. advocate for the Opp. Party : Mr.  J.C. Pandit .  

Evidence given on :   21/5/15, 15/7/15, 24/7/15, 8/9/15, 25/1/16,   

Argument heard  on : 2/5/16 

Judgment delivered on : 17/5/16 

Judgment 

1.                           This   case has  been  instituted  upon  the 

petition  submitted  U/S 276 of  Indian  Succession Act  by  the  petitioner  

Loknath  Keot  (executor)  and  Mahesh  Keot   for  granting   the  probate   in 

respect  of the Will  executed by  Lt. Atuwary Keot . The  petitioner  impleaded 

two numbers  of legal heirs  as the Opp. Parties . 

2.                               The  factual matrix  of the  petitioner’s case 

is that  testator  Atuwari  Keot , D/O    Lt. Titra Keot of  Telibasti under  Hojai 

P/S  died  on 22/11/2004.  And she executed  the last  registered Will   on 

17/5/1999 vide  Deed No. 64(3)/ 1999 and  deceased  Atuwari  Keot out of 

her  love and  affection  tested  this Will  in respect  of the  land  specifically 

described  in the  Schedule “ A”  of the  petition . And the petitioner No-1 

Loknath  Keot appointed as executor of the said  land.  Gopal Keot and Faguni 
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Keot  the son and daughter  of the testator  Atuwari Keot were   impleaded as  

Opp. Parties.  The value of the  Schedule “A” property of the  petition is  about  

Rs., 1, 50,000/- .   Hence   the  petitioner  has  prayed  for granting  the 

probate  .   One of the  attesting   witness  Janak Keot  also  submitted  one 

verification  in the  petition.  Subsequently  due to death  of  petitioner  No.1, 

Loknath Keot  the name of his two daughter  Rohita Keot  and  Derojit  Keot 

were substituted  and  due to death  of O.P.No-2  Faguni  Keot  her 8 numbers 

of  sons and daughters were  substituted as Opp. Parties. 

 3.                               Notices were  issued  to the  impleaded  legal 

heirs. And after  receiving  the notices legal heirs  Gopal Keot  and Faguni Keot 

contested  the case  by  filing  written statement on the ground that  the 

petition  is not  maintainable  in the eye of  law,  the  so called  will is not  the  

last will of  Atuwari  Keot  because  she never  executed  any Will  during her 

life time . Because she  has one  son  and three daughters.   So question 

regarding  the execution of Will  in favour of  other  persons  does not  arise.  

The petitioners only  presented   this  false petition   with a view to grab  the 

property  of Atuwari Keot.  Moreover  the  petitioners  have  not made  the 

legal  heirs  of  Atuwari Keot as party  in this case .  Because  Atuwari  Keot 

had  two  more  daughters  namely  Jungali  Keot  and  Bajarhin Keot . Who 

also  died   by  leaving their legal  heirs namely   Sri Raghu Keot  and  Chaitan  

Keot  who have not been made party .  The  Opp. Parties   have  further  

asserted  that  the  petitioners  are  not  the permanent resident of  Telibasti .  

They are  the resident   of  Teliadanga under  Hawraghat   P/S ,  Dist.-  Karbi 

Anglong.  Moreover  Janak Keot  was  not  the  attesting  witness of the 

alleged  Will . On the  other  hand   Atuwari Keot  was  not  the daughter  of  

Titra  Keot  .  But   she   was   the  daughter   of  one   Dindayal  Keot.   The 

identification  of  testator has been  described  wrongly . So  this shows  that 

the petitioners  claim  regarding  the execution  of Will by  testator  Atuwari 

Keot is absolutely  false, vague,  manufactured . The petitioners have  only 

created  the Will  by  producing  some  persons  before  Registrar  Officer. 
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4.                               The further contention of the  opp. parties  is 

that  Atuwari Keot  actually  died  on 25/3/1997  instead of on  22/11/2004. 

And the  petitioner  had  made  some  false  averments   , even  regarding  the 

execution  of Will  by  Atuwari Keot.  The  real  fact  is that  the Atuwari  Keot  

before her  death,  had  lived with the  opp. parties.   The Opp. Party  was 

looking   after  her  and took care of her . She had not   adverse feeling  

towards  her  legal heirs. On the other hand,  the  petitioners  had  lived  at a  

distance    place  from the  residence  of  Atuwari   Keot  .  So the reasons 

mentioned  in the  petitioner  for execution  of Will  by  Atuwari Keot  is not 

genuine.  During her  life time,   Atuwari  Keot  owned  and  possessed entire 7 

bighas, 15 lachas land covered  by  Dag No. 240/ 141 of P.P. No. 103/194 of 

Hojai  Telibasti Kissam . During her life time  she  sold 3  bighas of land  to  

other  person . So  after  her death  her  legal  heirs  became  possessor  for  

remaining part  of land 4 bighas 15 lachas. And accordingly  the legal  heirs  of 

Atuwari Keot have been  possessing  the  said land. 

5.                                 The petitioners along with  one Jogeswar Keot 

tried to  purchase 3 bighas  2 kath 17 ½  lacha out  of the  above  land . But  

when the  negotiation  failed .  The opp. parties   have  prayed  for dismissing  

the petition by considering  the  above  facts and circumstances . 

6.                                On the basis  of  content  of the  petition  and 

written statement  the following  issues  are framed : 

(i) Whether  the petition is maintainable in its  present  form ? 

(ii) Whether the  petition is  barred by limitation ? 

(iii) Whether  the  case  is bad  for  non  joinder of necessary  parties ? 

(iv) Whether  Lt.  Atuwari  Keot  executed  the Will  on 17/5/1999  vide 

the  Deed  No. 64 (3) / 1999 ? 

(v) Whether  the alleged  Will is  forged one? 
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(vi) Whether  the  petitioner   is   entitled  to  any  relief/  relief’s  as 

prayed  for ? 

7.                                   During  the  course of  hearing  the petitioners 

have  examined as many as 3 P.W.s  including  the  petitioner  No-2  in support 

of their  case  . On the other  hand,   the Opp. Parties  have  examined  two 

D.W.s  including  Opp. Party 1 and  proved 2  numbers  of documents as 

exhibits in support  of  their  case .       The documents proved  and exhibited 

by  D.W.1  are as follows : 

Ext-Ka – The death  certificate  issued  by  Govt.  lat  Gaonburha for  Atuwari 

Keot. 

Ext-Kha the  Jamabandi of land  covered  by patta No. 103 of Telibasti  village.

8.                                During  the  course   of  hearing   the  opp. 

parties  have   only  insisted   for  deciding  on  the   issue  of  non  joinder  of 

necessary  parties and as on the  issue  of limitation . So  I deem it necessary 

to  give  more  emphasis  on  the   discussion  of   these  two  legal   issues  .  

On the basis of above material facts I  like  to  discuss the  issues  one  by  one 

for  finally  deciding  the case .    

          Issue No-(i)                      

9.                                  Regarding  this   issue  it  has  been  found 

from the case  record  that  the  petition  has been  submitted  by  the 

petitioner s Loknath  Keot  and  Mohesh Keot  for granting  probate  in respect 

of the Will  executed  by  the testator  Atuary  Keot.  The petitioner  No-1 

Loknath  Keot was   appointed  as  executor of the Will . The  petitioners have 

impleaded  two  legal  heirs  Sri Gopal  Keot  and  Smt. Faguni Keot  as the 

Opp. Party.  On the other hand  both  the Opp. Parties   have  contended that 

the  petition  filed  by the petitioners  for  granting  the probate    is not 

maintainable .  Because  the petition  is not tenable in the eye of law, and 

there is  no  verification  through  the  attesting   witness  of the Will and all  

legal  heirs of the  testator  have  not  been  impleaded . But  after  meticulous 
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examination of materials  on record  and after perusal  of  the petition  it is 

found  that one  verification  has been  inserted   by  witness Janak Keot . So 

from  this  point  of view it is  found that every contents of a suit have  been 

inserted in the petition . So  it  cannot be  held  that  the  petition  is not 

maintainable .  Because  Janak Keot  was  the attesting witness of the Will. 

And the  Opp. Parties  have  failed  to substantiate the contention  raised  by 

them  in  regards to the maintainability  by  the  petitioner   by adducing 

evidence .    On the basis of the reason stated  above  this issue  is decided  in  

affirmative.  

                Issue No-(ii)

10.                                 Regarding  this  issue it is  found  that  the Opp.  

parties  have  objected  the petition   by stating  the fact  that  the  petitioners 

have  filed  the petition  for probate certificate   lately  after 9 years from the 

death  of  testator . i.e.  after  death  of testator . 

11.                                In  support  of   such   objection   the  Ld. 

Counsel  for  Opp. party has  led  me  the  following decisions  of  Hon’ble 

Gauhati  High Court   .  1.   Narayan  Ch.   Mandal   Vs.   Asha Manadal  

reported  in 2003 GLT 65 and 2. Kamakhya Prasad Gupta and  anr. Vs.  

Jiban  lal  Gupta  reported  in  GLR 467 (2010)6. The  Ld.  counsel   has 

further  submitted that  in  para 7 the  Hon’ble  Gauhati High Court  clearly  

observed  that  the  petition for probate  shall  be  filed  within  3 years from 

the  date  of death  of  testator .  After that period  there must  be  the 

explanation  for  delay.  

12.                                   I have perused  the  above decisions . For  just 

and proper discussion  of the  issues  I  like  to mention only   the relevant 

paragraphs  of above two decisions . 

13.                                    In paragraph Nos-7 & 8 of the decision in the 

case - Narayan  Ch.  Mandal  Vs.  Asha Manadal  reported  in 2003 GLT  

65 , the   Hon’ble Gauhati High Court observed as follows : 
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7. In  the case  of Kamakhya Prasad Gupta & Anr, Vs. Jibon Lal Gupta  

reported  in 2011(1) GLT 435: (2010) 6 GLR  467, this Court  held  

relying  on the  judgment  of the  Hon’ble Supreme Court  in the  case  

of Kerala State  Electricity Board Vs. T.P. Kunhaliumma reported  in  

(1976) 4 SCC 634 that  a  probate  proceeding  has  to be  filed  within  

a  period of three  years from  the  date  of death of the  testator. In  

view of said  case , of  course, an  opportunity is available to the  

petitioner  to file appropriate pleading explaining  the  delay. 

8.  I  have   perused  the  probate   petition  in  this   case   but  it  is  

conspicuously  silent  in this  regard. The  application was  filed on  

28/10/1998, whereas the testator  had  died on 25/8/1993.  Thus ,  

obviously probate application  has  been  presented nearly 5(five)  

years  after  the death of the testator and so admittedly  it was  filed  

5 years  after  the accrual  of the cause of action  and  that  too  

without  any explanation  as to why  such  a delay  was  cause and as  

to  whether  it  amounted to sufficient  cause within the meaning of  

Section5 of Limitation Act , 1963. Section 3  of  the Limitation  Act  

imposes a  responsibility on a Court to have a prima facie satisfaction  

before entertaining  any suit, appeal or  an  application even if no  

objection   has   been   raised  by  the   other   side  in   regards  to  

limitation as a point of defence. It  is a  duty of the Court to satisfy  

itself  first to see the proceeding has not been  initiated  beyond the  

statutory period  of  limitation . In  this  case , the  learned  trial court  

had  illegally  and erroneously exercised jurisdiction in not  taking  

note of  this  relevant  aspect  of the  matter. The  probate proceeding  

itself  of the  matter .  The probate proceeding itself  being  barred by  

limitation  ,   there  was   no   point   in   going  into  the  validity  or  

correctness of the Will  and  so even the subsequent direction  to pay  

cost of Rs. 20,000/- has  also  become  uncalled for. The  learned trial  

Court  could have dismissed  the  proceeding as a time barred  one .  

In view of the  aforesaid judgment  passed  by this  Court as well  the  
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judgment  of the  Hon’ble  Supreme Court in  the  case  of Kerala  

State Electricity Board(Shupra)  the impugned  judgment  itself  is  

without  jurisdiction . Accordingly , both the appeal and proceeding  

is dismissed as not maintainable .  Consequently , the  direction to  

pay Rs.20,000/- to the  opposite parties is also set aside .

14.                   The Hon’ble Gauhati High Court also observed 

in paragraph No.  47 and 48 of decision of the case- Kamakhya Prasad 

Gupta and  anr. Vs. Jiban lal Gupta reported in GLR 467 (2010)6.

47. What emerges from  the  above  discussion is this :  For  making  

an   application   for  probate,  or  an   application  for   letter  of  

administration , the right accrues on the  death  of the  testator ,  

meaning thereby  that  within  a period  of three years from  the  date  

of death  of the  testator, application, seeking  probate or letter  of  

administration , must be  made . Such  an application  may  be  made  

for  variety  of  reasons including  the fact  that , in  a given  case , the  

executor   or   the  beneficiary  may  not   even  know   about   the  

existence of the Will or  about the execution  of the  Will. In  such  

circumstances , an application , under section  5 of  the  Limitation  

Act,  has  to  be  made  explaining   the   reason   as  to  why   the  

application for  probate or  letter of  administration  had not  been  

made within   three  years   from  the date  of   the death  of  the  

testator  and   if   it  is   satisfied   that   the   reason  assigned  are  

sufficient , the  court  may condone  the  delay . 

48.  Thus,   though,  as   a  matter  of  law ,  the   right   to  apply  for  

granting  of probate or  letter of  administration accrues on  the death  

of the  testator  and such an application has to be  made within  three  

years from  the date of death of the  testator , yet  when  such  an  

application  is made beyond the prescribed period  of  three years , an  

application ,  under section  5 of Limitation  Act,  has  to be made  

showing  sufficient  cause for not  applying  for  probate or  letter  of  

administration , as the case  may  be , within  prescribed  period and ,  
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if   such  an  application  is   allowed ,  then  and then  only ,  the  

question  of entertaining  the  application , seeking  probate or  letter  

of administration , as  the  case may  be, would arise.  

15.                                        In the instant  case it is found that  the  testator 

died  in the  year 1997. 

 16.                                But in the instant case it is found apparently 

clear that  no application  has been submitted by  the petitioner by explaining 

the  delay .  Even  no  explanation  is inserted  in the probate petition itself.    

17.                                 So  taking the note  of   above observation 

made  by  Hon’ble  High Court and also in view of   fact and circumstances  of  

the  case,  I am  of the  considered  opinion   that  the ground shown in the 

probate  in  respect of the  alleged  will is time barred  and for  this  reason 

this  issue  is decided in affirmative .  

               Issue No-(iii) 

18.                               Regarding       this     issue  it is revealed  by 

the  petitioners  that the  legal  heirs  namely  Gopal  Keot and Faguni Keot are 

the son and daughter of the executor  . On the other hand  contention raised 

by the  Opp. Parties  is that  though  there is  some others legal  heirs  of  

Atuwari Keot  but  they  have  not been  made  party  in the  petition  because 

Atuwari  Keot have two  more  other  daughters namely Jungali Keot  and 

Bajarhin Keot . Lt. Jungali Keot and Lt.  Bajarhin  Keot  died  by  leaving  their  

son Raghu Keot and  Chaiten Keot . But  they  have  not  been  made  party. 

During  the  course  of   hearing   the  Ld.   counsel   for  the petitioners   has 

submitted  that  other  legal  heirs  are  not necessary parties   in this case  

because  there will be  no  direct effect  on them  after grant  of the probate . 

Only  the Opp. Parties  Gopal  Keot  and  Faguni  Keot claimed   the property 

mentioned  in the  alleged  Will .  The  Ld.  counsel  for the  Opp. Parties has  

also   vehemently   submitted   that   the   Probate   petition  filed  without 
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impleading  the necessary  party. Because  testator  Atuwari  Keot had two 

other legal heirs namely  Jungli Keot   and  Bajarhin Keot .  There are some 

other  legal  heirs but they have not been  made    party.  The  petitioners  

have  not  made  any  endeavor to include   even  the petitioners legal heirs. 

In the cross-examination of P.W.s the opp. parties only cross-examined  on the 

point   of  execution  of   legal   heir  and  all  the  P.W.s have  categorically 

disclosed  the name of legal  heirs .  The  D.W.s  have  also  revealed  the 

name  of legal  heirs in detail.  The  petitioners’ have  failed  to bring out 

major  contradiction  in  regards   facts disclosed by  them about  the legal  

heirs.    They  admitted  the  name  of other  legal  heirs. But   they  are  not  

made   party.   So   considering   the   materials   in  its   totality   and  also 

considering  the fact  revealed  by  the  P.W.1 ,P.W.2 and P.W.3 mainly  in their  

cross-examination I find that   though there are some  other legal  heirs  but 

they  made  not  party.  So  it is found  that  the petitioner  is  found non  

joinder  of necessary  parties  . So  it is  found  affirmative. 

        Issue No-(iv) 

19.                                    Regarding  this issue  the contention raised by the 

petitioners are   that  Atuwari Keot executed  his last Will on 17/5/1999  was 

register   as    Vide  Deed No.  64(3)  /  1999.  But   the Opp.  Parties    have 

categorically  stated  that  no  such  Will was  executed  by  Atuwari Keot 

because  Atuwari Keot  died  in the year 1997. So  the question  regarding  the 

execution  of Will in the  year  1999 cannot  arise at all.  The  opposite  parties 

have substantiate   such  fact by exebiting   the dead certificate of testator  as 

Ext- “Ka”.  

20.                                     During    the    cross-examination the Opp. 

Parties  have only cross-examined on the  point  of  other  legal  heirs  of the 

testator .  

21.                                        The      Ld.      Counsel     for  the petitioner  

has  submitted  that  the purpose  of the  Will   was  for  equal  distribution 

among  the legal  heirs of testator .  Because  the land mentioned  in the 
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schedule mutated   in the  name of  daughter of  Atuary Keot.  So  the  legal  

heirs of her  brothers were deprived of  from the mutation. And by taking  the 

view  of   equal distribution Atuwari Keot executed  the Will   to give some 

portion of land to the  sons of her sister. On the other hand  the Ld. Counsel  

for  Opp. Parties  vehemently submitted  that  the probate  is hit  by limitation .  

The  other  necessary  legal  heirs of Atuwari Keot  have not been  made  party. 

The Will   have  not  been  executed  by him.  No  attesting witness have  been 

examined  by  the petitioner . 

22.                                     After   meticulous   examination  of materials  on  

record  it is  found  that though  P.W.2 Janak  Keot  has  deposed  in his  

evidence   that   the alleged  Will was  executed  in his presence at Nagaon, 

but  he  has failed  to prove his  signature  by  exhibiting   the  signature. So  

the  evidence  of  P.W.2  Janak Keot  is found  not  acceptable due to not 

exhibiting the signature .  It is  also found crystal clear that  the  alleged  deed 

of Will  has  not  been   proved  as exhibit  . Hence   the document cannot 

considered as   substantive   piece   of  evidence .  By scrutinizing the  entire 

evidence of P.W.s and the documents produced by petitioners  I am  of the 

considered opinion  that the plea  raised by opposite parties regarding the 

acceptability of the “deed of will” as substantive  piece of  evidence  is  found 

justified  and legally  tenable.  There  is   also merit  in  the  submission  of  Ld. 

Counsel of opposite parties  in this regard .   So  considering  the  materials  in 

its  totality  it  cannot  be  held that  Atuwari Keot  executed  the Will on 

17/5/1999 vide deed No. 94(3) 1999.  And for  the reason  stated  above  this 

issue  is decided  in  negative. 

          Issue No-(v) 

23.                                   Regarding     this   issue  it has  already  been 

found  from the  above findings of different issues that   the  petitioner  has  

failed to  prove  the  fact  regarding  the execution of the  Will  by  testator  

Atuwari Keot with substantive  evidence .  So without  substantive  evidence 

this  issue  is  deserved to be  decided as negative .     
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24.                                 By   considering   the  findings of issues in its 

totality I   deem it  necessary  to dismiss  the  petition  with  cost. The case  

has to be decided  entirety  on law points without  discussing   the  evidence 

in length .  And accordingly  the  petition  is dismissed with  cost. 

Addl. Dist. & Sessions Judge 

                                                                                 Hojai, Sankardev nagar 


