
IN THE COURT OF ADDL. DIST. & SESSIONS JUDGE
HOJAI, SANKARDEV NAGAR.

T.S. (R) 11/14

Sri Kamalesh Bhagat—Petitioner

Vs

Smti  Kunti Prasad – Respondent .

Present : 

Sri P.K. Bora, M.Sc, LL.B, A.J.S. 

Addl. Dist. & Sessions Judge 

Hojai, Sankardev Nagar.  

Ld. advocate for the  petitioner : Mr.  O.P. Pandy

Ld. advocate for the O.P.    : None.  

Evidence  given  on : 3/9/14

Argument  heard on :  17/9/14 

Judgment delivered on : 10/10/14.  

                                                   Judgment 

                                                   (1) The petition U/S 9 of Hindu 

Marriage  Act 1955, filed  by  petitioner   Sri  Kamalesh  Bhagat 

alleging  that without  any  just  and  reasonable  cause his  wife  Smti 

Kunti Prasad  ‘respondent’ in her  own  sweet will  withdrew  her 

from  the  company of the petitioner  on 16/7/12 and  left  for her 

father’s  house.  In  his  petition  she  stated that   respondent  had 

insisted  him  for  a separate  accommodation  from  his  parents. The 

petitioner  is  working  as a billing clerk of Assam  Electricity Board 

at   Morigaon  district    and  he   got   official  accommodation  at 

Morigaon.  The petitioner  informed the respondent  and  requested 

her to come  to his company. He  also  went himself on 29/12/12 and 

28/3/13  to the house of the  respondent’s father to  bring  back  the 

respondent  but she refused .   Thus all the   attempts to bring  back 

went on vain . On  8/7/13 he  issued  a  advocate’s  notice to the 

respondent . But the  respondent  did not  respond the said  notice. 

This Court  issued notice to the  respondent . The petitioner  sent  the 

notice by registered  post to the address of the  respondent  in her 

1



father’s  house at  Madhayam Para , P/O  Tiljala, Kolkata 39 , West 

Bengal.  The postal  receipt  was  produced before  this Court .  As  no 

response  came  from the  respondent even  after  one  month  from 

the  date of  sending  the  notice to the  respondent  as per  order 5, 

rule  5  of  Cr.P.C.   this  Court   declared   ex-parte  against    the 

respondent.   The petitioner  and his Mahi (sister of mother)  Smti 

Sunia Devi  advanced  their  evidence  before  the Court  as P.W.1 and 

P.W.2. 

                                                    (2) P.W.1  narrated the  fact as  

already  stated in  his  petition  filed  U/S 9 of Hindu Marriage  Act . 

In his written evidence  he proved  the  original  petition  as Ext-1 and 

the  legal notice  issued  to the  respondent  as Ext-3.  

                                                    (3) P.W.2  Smti  Sunia  Devi  stated  

in   her  evidence   that   after  their  marriage   the    petitioner   and 

respondent led a  happy life for a short period and  during  that  time 

respondent  frequently visited  her  parent’s  house and stayed  there 

for  long period without  any  requires to her marital life.   That on 

16/2/12  she  left to her  father’s  house for ever .   She stated  in  her 

evidence  that  on 28/3/13 she  herself went  to the  house  of the 

respondent ,  after  that  the petitioner  and  their  relatives  went to 

bring her back , but she refused to return and  misbehaved with the 

petitioner .   He also  stated that  the respondent  withdrew  from the 

company  of the  petitioner  without reasonable  and law full excuse.  

                                                     (4) Mr. O.P. Pandey  Ld. advocate  

for the  petitioner  in his  argument  stated that  the  respondent  had 

insisted  the  petitioner  for  separate  accommodation  at  Morigaon. 

Thereafter  he  issued  a  notice  to his  wife / respondent  Smti  Kunti 

Prasad on  8/7/13  to join with him.   But the respondent   did not 

honour the  notice  issued to her . 

                                                     (5) On  perusal  of the  materials  on  

record it reveals that the  petitioner  did not bring before this  Court 

when  he got official  accommodation  at  Morigaon.   According to 

him  the respondent  left  his  company  on 16/7/12 and he  issued the 

notice to the  respondent  on  8/7/13.  There is a gape of almost one 
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month  from the  date  of  respondent left  his company to the  date  of  

issue  of a  notice by the  petitioner  requesting  the  respondent  to 

join  with  him.   It   suggests that  for almost  long  one  year  the 

petitioner   did  not  intimate   his  wife   Kunti  .   As  the  separate 

accommodation  was  the  cause  of  respondents   leaving   from  the 

company  of the  petitioner , it is   incumbent  on the  part  of the 

petitioner   to  give   evidence   when   he   got   the   official 

accommodation  at  Morigaon.  It  can not be  ruled out  that  the  fact  

of  demand  of  separate  accommodation and to have  an  official 

accommodation  at Morigaon  may  be  a false  defence  to plug the 

delay of  issue of  notice to the  respondent  for  the reason  best 

known to the  petitioner.   It appears that  there is  a delay and there is 

also  an explanation  of  delay  of lodging  the  petition  U/S 9 of 

Hindu Marriage Act  by the  petitioner .   Every petition  under the 

Hindu Marriage Act  before  the Court  should be  filed without delay 

Section 23(1) (d)  deals with  the  delay  of  filing  a petition  before  a 

Court.   The said provision runs as  follows  :  In  any proceeding 

under this Act ,  whether  define or  not  if  the Court  is  satisfied that 

(a) -------

(b) ------

(c) ------

(d) There has not been  any  unnecessary  and  improper delay 

in  instituting  the  proceeding   therefore,  unnecessary  or 

improper delay  can be  a  ground for   rejection  of  any 

prayer  before  the Court.  

                                                  (6) In R.  Ramakrishna Pillai  Vs.  J.  

Vijayakumari Amma and  Ors. A.I.R. 1990 Ker. 55. it  was held by 

Hon’ble   Kerala High Court  that - 7. In a proceeding  U/S 9 it is  for 

the  petitioner  to  satisfy  the Court  about  the truth of the averments 

which constitute   ground  for   decree. He  must  satisfy  the  Court 

that  the  wife  has withdrawn  from  his  society and once  that is 

shown   it is  for the  wife  to show  that   there has been  reasonable 

excuse  for   withdrawal   from the  society.   Petitioner  also  must 

satisfy   the Court   that   none of  the  situations contemplated    in 
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section 23(1) exists in the  case. Section 23(1) (d)  states  that   there 

has not  been  any  un-necessary  or improper delay  in instituting  the 

proceeding  the  Court  can   grant  the  relief. Where  there is  delay 

in the  institution  of the  proceeding  petitioner  has  to  satisfy  the 

Court  that  such  delay  is  not  un-necessary or  improper.   Since the 

Court  is  dealing  with  matrimonial  offence, the Court  must  be 

satisfied about  the  bonafides of the  petitioner and  his  sincerity  in 

demanding  restitution.  

                                                 (7) In our case  what  would  have  been 

occurred to the respondent if the petitioner  had  not been  provided 

an official   quarter  from  his  department .  If  it  is  presumed that 

petitioner’s  version that  the respondent  had  demanded a  separate 

accommodation   is  true  ,  then   why   did  he   wait  for   an 

accommodation to be provided by his office,  when  respondent  did 

not  demand an official  accommodation  to  reside with him.   Thus  it 

has  not   come   before   this   Court   that   petitioner  intimated 

respondent  to  join him immediately after  the alleged detachment 

and  without   any   reasonable   excuse  the   respondent   left   his 

company.   It  suggest that  the  stand  taken by the  petitioner  of 

demand of separate   accommodation  by the  respondent   and the 

providing of an official   accommodation  and  thereafter   issue  of 

notice to the  respondent  to join  his  company  appears  to  be  not 

believable .   Moreover  the  A/D  card  or the postal  receipt  to  show 

the  issue  of  notice  (Ext-3)  has  not been  produced before  the 

Court.  Thus it is not a fit  case to  allow  the  prayer  of the  petition 

filed   by  the   petitioner  .  Hence  the   prayer   of  the   petition   is 

rejected.  

                                                  Given under my hand and seal of this 

Court on this 10th day of October, 2014.              

Addl. Dist. & Sessions Judge 
                                                                  Hojai, Sankardev Nagar. 

Dictated & corrected by me 

Addl. Dist. & Sessions Judge 
   Hojai, Sankardev Nagaon.
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