
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

C.R. Case No 157 OF 2012
U/ Sec OF 323,427/34 IPC

SRI SUBHASH DAS

S/O: LATE BIPIN CHANDRA DAS

ADDRESS: NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

.……… COMPLAINANT 

-Vs.-

1. MITHUN DAS

S/O: SRI NANDALAL DAS

ADDRESS: NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

2. NANDALAL DAS

S/O: LATE LOKNATH DAS 

ADDRESS:  NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

3. TAPAN DAS

S/O: SRI SUBAL DAS

ADDRESS:  NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

4. AKAN BHUYAN

S/O: LATE BALI RAM BHUYAN 

ADDRESS:  NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

5. SUBAL DAS

S/O: LATE JUGEN DAS

ADDRESS:  NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE COMPLAINANT: Mr. PREMA NANDA DAS, LEARNED COUNSEL

FOR THE ACCUSED: Mr. GOJEN SAIKIA, LEARNED COUNSEL

OFFENCE EXPLAINED ON:   14/08/2013

EVIDENCE RECORDED ON: 06/01/14,25/09/14 & 11/08/15

ARGUMENT HEARD ON: 19/03/2016, 28/03/16 & 08/04/16  

JUDGMENT DELIVERED ON: 22/04/2016
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JUDGMENT:

1. The prosecution in this case had its genesis with the lodging of the complaint before 

the Hon’ble SUB DIVISIONAL JUDICIAL MAGISTRATE (M), KALIABOR, NAGAON by 

the  complainant  wherein  he  has  alleged  that  on  13/05/11  the  complainant  was 

working as a worker of the AGP Party. The accused persons along with some other 

persons came with DAO, LATHI in motor cycle and thereby criminally trespassed into 

the house of the complainant and thereby assaulted the informant and the other 

members of his family which includes his wife and children. The accused persons had 

taken away the vegetables such as PUMPKIN as well as broke the fences of it and 

also took away 200 bamboos out of their plot. The complainant had also filed a writ 

petition before the Hon’ble Gauhati High Court and seeking his basic rights to be 

protected. The complainant had lodged an FIR before the SAMUGURI P.S. and the 

concerned police station didn’t take any steps in this regard. 

2. This court upon receipt of the complaint examined the complainant U/S 200 of CrPC 

as well as examined 3 CW’S u/sec 202 of CrPC & after finding a “prima facie” case 

against the accused persons this court issued summons against the accused persons. 

3. The accused persons appeared before the court and were allowed to go on bail and 

the offences were read over and explained to the accused person’s u/sec 323,427 of 

IPC to which they pleaded not guilty and claimed to be tried.

4. In this case the complainant has adduced evidence of as many as 3 witnesses to 

prove  the  case.  After  close  of  prosecution  evidence,  statements  of  the  accused 

persons u/s 313 CrPC are hereby recorded and the pleas of the accused persons are 

of total denial. The defence doesn’t want to adduce evidence from their side. 

5. I have heard the argument of the learned defence counsel and the learned counsel 

for  the  complainant.  I  have  also  perused  the  case  record  and  scrutinized  the 

evidence on record. 

After hearing both sides the following is decided as point of determination in the above 

case.
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POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1

Whether the accused persons had caused or likely to cause wrongful loss  

or  damage  and  thereby  caused  damaged  the  fences  as  well  as  the  

vegetables such as PUMPKIN and thereby took away 200 (two hundred)  

bamboos  from  the  complainant’s  plot  and  fencing  &  thereby  caused  

damage on 13/05/11 and thereby committed an offence U/sec  427 of  

IPC? 

POINT FOR DETERMINATION NO.2

Whether  the  accused  persons  had  voluntarily  caused  hurt  to  the  

complainant/ informant as well as his family members at the same time &  

place and had caused injuries to them by the use of an DAO & LATHI  & 

thereby committed an offence punishable u/s 323 of IPC?

Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together:

6. PW1 in his evidence has deposed that he is the complainant and he had lodged this 

case  against  TAPAN DAS,  SUBAL  DAS,  MITHUN DAS,  NANDA LAL  DAS &  AKAN 

BHUYAN. The occurrence took place on 13/05/11 at about 3:00 p.m. During the last 

elections he was the he was a worker of the AGP party and on the day of election 

results and when he went to take bath at the river the accused persons assaulted 

him and at that time his son RATAN DAS & SUNIL DAS went with him and they have 

also assaulted his son’s. When his wife saw it and she went ahead the accused also 

assaulted  her.  When  the  accused  persons  called  and  at  that  time  60  persons 

gathered there. In the mean while they returned and they closed the doors of their 

house. The accused came there searching for them and they took away FIG from 

their  garden and also  broke the fences of  KUNADALI  garden.  At  that  time they 

informed the police and the police took them to the hospital. He had injuries in his 

leg and neck. The complainant’s son RATAN was assaulted by MITHUN. The wife the 

complainant was dashed by the TAPAN. He lodged an FIR before the police and the 

police didn’t do anything and he lodged this case.

7. During his cross examination he stated that he lodged the FIR after four days of  

occurrence.  The  police  took him for  treatment  on the  day  of  occurrence to  the 

hospital. He lodged on FIR at the police station and it was lodged about 7/8 months 

ago. He didn’t attach the copy of the FIR along with this case. After the occurrence 
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and about nine months ago he gave fine of Rs.10,000/- as was ordered by the public  

at  the meeting to SUBAL DAS.  In that  meeting the GAON BURAH RAJAB ALI & 

BADUL BORAH and there was an agreement and he and the accused SUBAL DAS had 

signed it and the public also signed it and he also paid an amount of Rs. 10,000/- as  

fine and the public informed him that the matter will be settled within ten days. He 

doesn’t know whether the accused SUBAL DAS had lodged a case against him on 

13/05/11. They have assaulted SUBAL DAS and the left hand of SUBAL DAS was 

fractured  by  them.  He  didn’t  submit  any  medical  documents  relating  to  it.  The 

occurrence took place from 3:00 p.m. to 5:00 p.m. There was no noise at the place 

of occurrence. Even if  there were 60/70 people he couldn’t  recognize them. The 

neighbours fled away out of fear.  He doesn’t  have any quarrel  with the accused 

person now. The copy of the meeting is there with the president, MANDAL. He didn’t  

made any independent person except his family as a witness in this case. They were 

assaulted by the accused persons for eight hours. 

8. PW2 in her evidence has deposed that her husband is the informant of this case and 

the case was lodged against the accused persons. The occurrence took place on the 

day of election results i.e. 13/05/11. There were 15 people who assaulted them and 

the houses were damaged. The police took them to the police station and then to 

the hospital. The accused persons had damaged three bamboo grooves as well as 

damaged two bighas of PUMPKIN as well as took away fire wood. 

9.  During her cross examination she stated that they were assaulted for one hour by 

fifty people and blood came out from her chest and she was unconscious and she 

gained her senses after 2/3 hours. She was assaulted with a piece of wood and stick. 

She had given the documents relating to her treatment to the police. They are not 

bad people and the people of the locality like them. They were inside their house by 

closing the doors and there was lot of noise. There were many houses and the house 

of AKAN, TARANI, DHARANI, INDRA, BUBUL’S house. They have good relation with 

them and they saw it. she couldn’t describe from which side of the plot the fig as 

well as Brinjal were taken. She doesn’t know if the accused SUBAL had lodged a case 

against them on the issue of his leg fracture. They gave Rs.10,000/- to SUBAL for 

the land. They don’t have good relation with the accused person since the days of 

Agitation. They have lodged two cases and her husband lodged this case. In relation 

to the first day she knows the accused person and she didn’t lodge any case. 

10. PW3 in his evidence has deposed that the complainant is his father. He knows the 

accused persons. on the day of occurrence he went to take bath at the river and the 
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accused persons came and assaulted him and his family members. They entered the 

house out of fear. The police came and took them to the medical and on the next 

day on the instructions of TAPAN some persons came and cut the bamboos and took 

away. He had a loss of about three lakhs. 

11. During his cross examination he stated that the accused had assaulted him on his 

chest with a piece of wood. He was assaulted for ten minutes by five people. The 

occurrence took place on 13/05/11  and he  went  to  the medical  but  no medical 

documents were furnished in this regard. There is a cross case pending i.e. CR 228 

OF 2013 against them. They didn’t fled from their home. There are houses near to 

their home. The neighbours saw it. there were 40/50 people who gathered at the 

place of occurrence and they were DULAL DAS, DHARANI DAS, BAKUL DAS, RIKMAL 

DAS and they don’t have any enmity with them. His brother had injuries due to bite 

and he had injuries on his head.

Heard  the  arguments  of  the  learned  defence  counsel  and  the  learned  

counsel for the complainant side.

12. From the perusal of the evidence of the PW’S it has been quite apparent that this is 

a case u/sec 323,427 of IPC.

13. In this case on the close perusal of the evidence of PW’S it has been quite apparent 

that during the course  of evidence of PW’S it has been stated by the PW’S that they 

were  assaulted  by  the  accused  persons  and  in  this  regard  no  such  medical 

documents were furnished so as to prove the fact. It has also come to light that the 

PW’S had mentioned that the documents were handed over to the police but in this 

case no such documents  were brought forward and nor the Medical  Officer  was 

examined so as to come to the real roots of the matter.

14. During the course of evidence it has also come to light that the accused persons had 

assaulted the complainant and his family members for about eight hours and during 

the course of evidence of PW2 she stated that the occurrence took place for two 

days and the accused persons were not there and this has also admitted by PW3 

that on the next day the accused person TAPAN had instructed the other persons to 

commit the acts. Hence, the evidence of PW’S itself lacks sufficient corroboration. 

15. It has also been admitted by PW1 & PW2 that the fine of Rs.10,000/- was paid by 

the complainant to the accused SUBAL DAS and this  was an order made by the 

public over the land issue. In this regard it becomes quite clear that there is doubt 

with regard to the story of the complainant side itself. It has been stated by PW3 
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that there was a loss of about Rs. Three lakhs and during the course of evidence of 

PW1 & PW2 it hasn’t been brought to light so as to determine the loss amount. 

16. However, this court agrees with the views of PW1,PW2 & PW3 that there was an 

occurrence which took place on the fateful day but there is no such corroboration 

with the evidence of PW’S so as to come to a real conclusion.

17. One of the vital issues which came to light is that with regard to the filing of the 

complaint petition and it has become apparent that there has been a delay of about 

nine months in the lodging the complaint case.

18. Now let us have a glance at the evidentiary value of the F.I.R and in this case it is 

the complaint  petition. It  is not substantive evidence and it  is  merely to set the 

criminal law in motion. It also important to note that the F.I.R/complaint petition 

should be lodged as soon as possible. 

19. The Hon'ble  Supreme Court  in  BISHNU DEO Vs. STATE OF ODISHA (1982)  

CRILJ 493 wherein the Hon'ble  Supreme Court  has  observed that  delay  in  the 

lodging  of  F.I.R  quite  often  results  in  embellishment  which  is  a  creature  of  

afterthought  and  on  account  of  delay,  the  report  not  only  gets  bereft  of  the  

advantage of spontaneity,  but danger creeps any of  the introduction of  coloured  

version,  exaggerated  account  or  concocted story  as  a  result  of  deliberation and  

consultation & for this reasons, it is essential that delay in the lodging of F.I.R should  

be satisfactorily explained.

20. In the case of  APREN JOSEPH VS STATE OF KERALA (1973) 3 SCC 114 the 

Hon'ble Supreme Court has observed that the F.I.R which have better corroboration  

value if it is recorded before there is time and opportunity to embellish or before the  

informant's  memory  fails.  Undue  or  unreasonable  delay  in  the  lodging  of  F.I.R  

inevitably  give  rights  to  suspicion  which  put  the  court  of  guard  to  look for  the  

possible motive and explaining and consider its facts with trustworthy or other ways  

of the prosecution version.

21. In  the case  of  RAJAN Vs.  STATE OF TAMIL NADU,  1989 (1)  Crimes  756  

(Mad) the hon’ble Madras High Court has observed that it will be utterly unsafe to  

base a conviction upon such evidence when the law was not set in motion after the  

incident, but delay of over 14 days though the police station was within a furlong  

from the scene of occurrence.

22. It was the utmost duty out of the relatives or the victim/complainant or his well  

wisher to lodge the F.I.R or the complaint case in court as soon as possible if such a 
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serious and grave occurrence took place.  This  itself  creates  doubt  and suspicion 

about the complaint’s story.

23. In this case it also appears clearly that there are no such ingredients of sections 

427,323 of IPC.

24. In  the  light  of  above  discussions  and  reasons  I  am  of  the  opinion  that  the 

complainant  has  failed  to  prove  the  case  against  the  accused  persons  beyond 

reasonable doubt u/sec 427,323 of IPC and hence the accused persons deserved to 

be acquitted of the offences leveled against them.

ORDER

In view of the above discussions and reasons mentioned above I am of the  

opinion  that  the  complainant  has  failed  to  prove  the  case  against  the  

accused  persons  beyond  reasonable  doubt  U/sec 427,323  of  IPC  and 

hence they are hereby acquitted from this case and thereby set at liberty.

Make necessary entry in the Judgment register.

Given under my hand and seal of this court on this the 22ndof APRIL, 2016 

at KALIABOR COURT.  

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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APPENDIX:

WITNESSES FROM THE COMPLAINANT SIDE:

PW1: SUBASH DAS

PW2: NIYATI RANI DAS  

PW3: RATAN DAS

WITNESSES FROM THE DEFENCE SIDE:    NIL

COMPLAINANT     EXHIBITS  :    NIL

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

  KALIABOR, NAGAON
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