
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

C.R. Case No 228 OF 2013

U/ Sec OF 447,323/34 IPC

SRI SUBAL DAS

S/O: LATE JOGENDRA DAS

ADDRESS: NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

.……… COMPLAINANT 

-Vs.-

1. SUBASH DAS

S/O: LATE BIPIN DAS

ADDRESS: NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

2. RATAN DAS

S/O: SRI SUBASH DAS

ADDRESS:  NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

3. SUNIL DAS

S/O: SRI SUBASH DAS

ADDRESS:  NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

4. NIYATI DAS

W/O: SUBASH CH. DAS

ADDRESS:  NO.2 GARUMARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE COMPLAINANT:  Mr. GOJEN SAIKIA, LEARNED COUNSEL

FOR THE ACCUSED: Mr. PREMA NANDA DAS, LEARNED COUNSEL

OFFENCE EXPLAINED ON:   24/07/2014
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EVIDENCE RECORDED ON: 22/09/14 & 02/06/15

ARGUMENT HEARD ON: 19/03/2016, 28/03/16 & 08/04/16  

JUDGMENT DELIVERED ON: 22/04/2016

JUDGMENT:

1. The prosecution in this case had its genesis with the lodging of the complaint before 

the Hon’ble SUB DIVISIONAL JUDICIAL MAGISTRATE (M), KALIABOR, NAGAON by 

the complainant wherein he has alleged that on 13/05/11 the accused persons had 

criminally trespassed into the property of the informant at about 3:00 p.m. and the 

accused persons had stolen ten bamboos from the house of the complainant. The 

price of the bamboos are about Rs.600/- and the accused persons had also used 

slang  words  against  the  complainant  such  as”  SUARAAR  BACHA”,  “KUKURAR 

PUWALI” and thereby the accused persons had assaulted the complainant of this 

case. The accused persons had assaulted the son of the informant, his wife as well 

as him & his family members with an axe and thereby caused injuries to them when 

they came to stop the accused persons. The injured persons started shouting and 

the  neighbours  gathered  there  and  they  were  taken  to  the  hospital  i.e.  at  the 

SAMUGURI PHC. They have approached the police station but the police didn’t help 

them and they finally had to lodge this case before the court. As the complainant 

had lodged an FIR and the police didn’t take any measures there was a delay in the 

lodging of the case. 

2. This court upon receipt of the complaint examined the complainant U/S 200 of CrPC 

as well as examined 2 CW’S u/sec 202 of CrPC & after finding a “prima facie” case 

against the accused persons this court issued summons against the accused persons. 

3. The accused persons appeared before the court and were allowed to go on bail and 

the  offences  were  read  over  and  explained  to  the  accused  person’s  u/sec  447, 

323/34 of IPC to which they pleaded not guilty and claimed to be tried.

4. In this case the complainant has adduced evidence of as many as 3 witnesses to 

prove  the  case.  After  close  of  prosecution  evidence,  statements  of  the  accused 

persons u/s 313 CrPC are hereby recorded and the pleas of the accused persons are 

of total denial. The defence doesn’t want to adduce evidence from their side. 

5. I have heard the argument of the learned defence counsel and the learned counsel 

for  the  complainant.  I  have  also  perused  the  case  record  and  scrutinized  the 

evidence on record. 
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After hearing both sides the following is decided as point of determination in the above 

case.

POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1

Whether  the  accused  persons  after  having  common  intention  had  

committed  criminal  trespass  by  entering  into  the  property  of  the  

complainant on 13/05/11 at about 3:00 pm and with an intent to insult,  

annoy the complainant and his family members & thereby committed an  

offence punishable u/s 447/34 of IPC?

POINT FOR DETERMINATION NO.2

Whether  the  accused  persons  after  having  common  intention had 

voluntarily caused hurt to the complainant/ informant as well as his family  

members  at the same time & place and had caused injuries to them by the  

use of an AXE & thereby committed an offence punishable u/s 323/34 of  

IPC?

Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together:

6. PW1 in his evidence has deposed that the occurrence took place on 13/05/11 at 

about 3:00 p.m. infront of his gate. On that day the accused persons came and took 

away 10 bamboos from his bamboo groove and when he asked them about it the 

accused persons had used slang words against him. He was caught by the accused 

persons and they have used a weapon i.e. SIPRANG and they have assaulted him on 

his leg and his leg got fractured. He feel down and the people came out including his  

wife BASANTI DAS, son TAPAN DAS, JAMUNA DAS came out and all the accused fled 

away. He feel down on being injured. The Police from SAMUGURI & SIBASTAN came 

and  took  him  to  the  hospital.  He  had  also  undergone  treatment  at  the  Private 

nursing home. After three days of occurrence he lodged the FIR. The police didn’t do 

any enquiry and because of it he had to lodge the case. EXT 1 IS HIS COMPLAINT 

PETITION & EXT 1(1),1(2),1(3) Are his signatures, EXT 2 IS THE PRESCRIPTION OF 

SAMUGURI  HOSPITAL,  EXT  3  IS  ALSO  THE  PRESCRIPTION  OF  SAMUGURI 

HOSPITAL, EXT 4 IS THE ADVICE SLIP. The bamboos which were stolen cost Rs. 

1000/-

7. During his cross examination he stated that the day of occurrence was the day of 

Assam Assembly elections. In relation to the same incident the accused persons had 
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also lodged a case against him. He doesn’t know the date of filing of the case and it  

was read over to him. He didn’t  gave any document to prove that the bamboos 

which were stolen belong to his property. The house of the accused and his house 

are nearby. The houses of NANDA LAL & AKAN BHUYAN are nearby. He didn’t have 

any medical certificate and the case was written as per his instructions. He doesn’t 

have any good relation with the accused persons since the last 10/12 years and 

there is a dispute relating to land. The accused persons were supporters of the AGP 

at the time of occurrence. He doesn’t  know that if  any occurrence took place at 

SAMUGURI. 

8. PW2 in his evidence has deposed that on 13/05/11 he was at his house and at about  

3:00 p.m. The house of the accused SUBHASH is about 200 metres away. He heard 

noise from his house. He went to the place of occurrence running and when he 

reached there the fight/ assault was over. He didn’t saw the occurrence. He saw that 

SUBASH came running from the house of SUBAL and he went to his house. He saw 

SUBASH was having AXE, LATHI, SIPRANG etc and he kept this and fled away. He 

saw that SUBAL was falling on the ground. He was informed by SUBAL that SUBASH 

had assaulted him with a SIPRANG. Later he heard that the bamboo of SUBAL was 

cut by SUBASH and because of it the occurrence took place.

9. During his cross examination he stated that SUBAL DAS is his elder brother and the 

accused persons are his relatives. Both the parties reside in the same locality. The 

houses of RABINDRA DAS & SUBAL Das are near to the place of occurrence. He 

doesn’t belong to any party and there are no fences between both the houses. He 

didn’t  saw who assaulted  whom.  There was no one except  him in  the place of 

occurrence. The place of occurrence couldn’t be seen from his house. The persons 

who  reside  between  his  house  and  the  place  of  occurrence  didn’t  saw  the 

occurrence. He doesn’t know why the police came there. He stated as was stated to  

him by SUBAL DAS. The family members of SUBAL DAS were there at the place of  

occurrence. After SUBASH DAS lodged a case then they lodged a case. He didn’t saw 

any bamboos which were cut  there.  There are  civil  suits  pending between both 

parties. 

10. PW3 in her evidence has deposed that the occurrence took place on 13/05/11. She 

was at her home and when she heard the noise she came out and saw that the 

accused persons were having quarrel with her father. The accused RATAN DAS with 

the use of SIPRANG had assaulted her father in his leg. She kept her daughter on 

the ground and she caught the SIPRANG of RATAN DAS. When the accused SUBASH 
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wanted to assault his father with the axe she pulled it up from the hands of SUBASH. 

When her elder brother came the accused also assaulted her father. The accused 

RATAN had  thrown her  elder  brother  inside  the  pond.  The  accused  NIYATI  had 

assaulted her as well as her mother. Her father’s leg got fractured and he had his 

treatment at NAGAON. At last when RATAN wanted to assault her & the AXE feel 

down.

11. During her cross examination she stated that her husband house is at SAMANALA. 

She was married about 2/ 3 years prior to the date of occurrence. She came on the 

date of occurrence and the boundaries of both parties are same. Both parties are 

having quarrel in relation to the bamboos and both parties claim that the plot having 

bamboos are of one another. There is a civil dispute pending in relation to it. At the 

time of occurrence there were her sister, two elder brothers’ & her mother. There are 

other person’s houses near to her mother’s home. The occurrence took place for 

about half an hour and the neighbours didn’t came there. The police had seized the 

weapons. She doesn’t know if the accused persons had lodged a case against her 

father. She came to depose evidence as per instructions of her father.       

Heard  the  arguments  of  the  learned  defence  counsel  and  the  learned  

counsel for the complainant side.

12. From the perusal of the evidence of the PW’S it has been quite apparent that this is 

a case u/sec 447, 323/34 of IPC.

13. As per as the evidence of PW’S are concerned in order to establish a case under  

section 447 of IPC the following ingredients are necessary to be fulfilled :

(a) The  accused  must  have  entered  into  or  upon  the  property  in  the  

possession of the informant/ another.

(b) The accused must have remained there unlawfully in order to commit  

an  offence  or  to  intimidate  or  insult  or  annoy  any  person  in  the  

possession of the property.

14. In this case it has become clear that the accused persons entered into the house of  

the informant but in this case it has come to light that there was no such specific 

boundary and hence both parties had a dispute to the property in relation to the 

bamboo grooves and it  has also been admitted by the PW’S that there are civil  

disputes pending between both parties. In this regard I would also like to point it out  

that the possession of the land itself is in dispute and when there are no specific 

boundary to determine it in such a case it becomes quite difficult to ascertain it and 
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this has been admitted by PW2 & PW3 in this case. Even if  it  appears from the 

evidence of the PW’S that the accused persons had entered into the property of the 

complainant there is no specific demarcation and the possession of the property itself 

is in dispute and which is the duty cast upon the civil courts to determine it. As far as 

the criminal trespass is concerned I am of the opinion that when the possession itself 

is in dispute as is apparent from the evidence of PW2 & PW3 in such a case there 

can be no question of criminal trespass. 

15. In this case it has also become clear that there were injuries caused to the informant 

as well as the family members of the informant but this itself is in doubt as it was 

PW2 & PW3 who were the important  witnesses  didn’t  saw the occurrence.  The 

occurrence took place about for ½ an hour and none of the neighbours went there 

to see the occurrence. It has also been admitted by PW2 & PW3 that they have 

deposed their evidence on the instructions of PW1 and hence it itself becomes clear 

that the said PW’s are interested witnesses as well as tutored witness and hence the 

evidence of PW2 & PW3 needs to accepted with quite care and caution. 

16. The law relating to interested witnesses has been observed by the Hon’ble Supreme 

Court in Raju @ Balachandran & Ors. Vs. State of Tamil Nadu, (AIR 2013 SC 

983) observed "The sum and substance is that the evidence of a related or interested  

witness should be meticulously and carefully examined. In a case where the related  

and interested witness may have some enmity with the assailant,  the bar would  

need to be raised and the evidence of the witness would have to be examined by  

applying a standard of discerning scrutiny. However, this is only a rule of prudence  

and not one of law, as held in Dalip Singh and pithily reiterated in Sarwan Singh in  

the following words: "The evidence of an interested witness does not suffer from any  

infirmity as such, but the courts require as a rule of prudence, not as a rule of law,  

that the evidence of such witnesses should be scrutinised with a little care. Once  

that approach is made and the court is  satisfied that the evidence of  interested  

witnesses have a ring of truth such evidence could be relied upon even without  

corroboration.”

17. Now, let me move ahead with EXT’S which are especially medical prescriptions and 

in this regard I would like to point it out that the Medical Officer was no examined 

and hence the said couldn’t be made clear. 

18. In this case it is important to note here that from the perusal of the entire evidence 
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on record it appears that there has been a delay of nearly about more than two  

years in the filing of the complaint case. If one closely ponders over Exhibit-1 it  

becomes quite clear and apparent. It has been stated by PW1 during the course of 

his evidence that he had lodged an FIR at the SIBASTAN P.P. and after two/ three 

days of occurrence and the police didn’t enquire into the matter till date and because 

of it there was a delay in the lodging of the FIR. 

19. In this  case when the complaint case was initiated before this  court my learned 

predecessor had called for a report and as per the police report there was no such 

case pending at the SIBASTAN PP and in such a case this case proceeded. 

20. Now this  itself  creates  doubt  in  the  credibility  of  the  evidence  of  PW1 i.e.  the 

complainant  of  this  case and  hence it  has  become clear  that  there  has  been a 

massive delay of about more than two years in the lodging of the case and the delay 

itself hasn’t been satisfactorily explained.

21. Now let us have a glance at the evidentiary value of the F.I.R and in this case it is 

the complaint  petition. It  is not substantive evidence and it  is  merely to set the 

criminal law in motion. It also important to note that the F.I.R/complaint petition 

should be lodged as soon as possible. 

22. The Hon'ble  Supreme Court  in  BISHNU DEO Vs. STATE OF ODISHA (1982)  

CRILJ 493 wherein the Hon'ble  Supreme Court  has  observed that  delay  in  the 

lodging  of  F.I.R  quite  often  results  in  embellishment  which  is  a  creature  of  

afterthought  and  on  account  of  delay,  the  report  not  only  gets  bereft  of  the  

advantage of spontaneity,  but danger creeps any of  the introduction of  coloured  

version,  exaggerated  account  or  concocted story  as  a  result  of  deliberation and  

consultation & for this reasons, it is essential that delay in the lodging of F.I.R should  

be satisfactorily explained.

23. In the case of  APREN JOSEPH VS STATE OF KERALA (1973) 3 SCC 114 the 

Hon'ble Supreme Court has observed that the F.I.R which have better corroboration  

value if it is recorded before there is time and opportunity to embellish or before the  

informant's  memory  fails.  Undue  or  unreasonable  delay  in  the  lodging  of  F.I.R  

inevitably  give  rights  to  suspicion  which  put  the  court  of  guard  to  look for  the  

possible motive and explaining and consider its facts with trustworthy or other ways  

of the prosecution version.

24. In  the case  of  RAJAN Vs.  STATE OF TAMIL NADU,  1989 (1)  Crimes  756  

(Mad) the hon’ble Madras High Court has observed that it will be utterly unsafe to  
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base a conviction upon such evidence when the law was not set in motion after the  

incident, but delay of over 14 days though the police station was within a furlong  

from the scene of occurrence.

25. It was the utmost duty out of the relatives or the victim/complainant or his well  

wisher to lodge the F.I.R or the complaint case in court as soon as possible if such a 

serious and grave occurrence took place.  This  itself  creates  doubt  and suspicion 

about the complaint’s story.

26. In this case it also appears clearly that there are no such ingredients of sections 

447,323/34 of IPC.

27. In  the  light  of  above  discussions  and  reasons  I  am  of  the  opinion  that  the 

complainant  has  failed  to  prove  the  case  against  the  accused  persons  beyond 

reasonable doubt u/sec 447,323/34 of IPC and hence the accused persons deserved 

to be acquitted of the offences leveled against them.

ORDER

In view of the above discussions and reasons mentioned above I am of the  

opinion  that  the  complainant  has  failed  to  prove  the  case  against  the  

accused persons beyond reasonable doubt U/sec 447,323/34 of IPC and 

hence they are hereby acquitted from this case and thereby set at liberty.

Make necessary entry in the Judgment register.

Given under my hand and seal of this court on this the 22nd of APRIL, 2016 

at KALIABOR COURT.  

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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APPENDIX:

WITNESSES FROM THE COMPLAINANT SIDE:

PW1: SUBAL CH. DAS

PW2:  NANDA LAL DAS

PW3: JOTSNA DAS

WITNESSES FROM THE DEFENCE SIDE:    NIL

COMPLAINANT     EXHIBITS  :    

EXT 1 IS THE COMPLAINT APPLICATION

EXT 1(1), 1(2), 1(3) ARE THE SIGNATURES OF PW1

EXT2 IS THE PRESCRIPTION OF SAMUGURI HOSPITAL

EXT 3 IS THE PRESCRIPTION OF SAMUGURI HOSPITAL

EXT4 IS THE ADVICE SLIP

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

  KALIABOR, NAGAON
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